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14 CFR Part 187

[ Docket No. 28967; Anmendnent No. 187-10]
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Fees for Providing Production Certification-related Services
Qutside the United States

AGENCY: Federal Aviation Adm nistration (FAA), DOI.
ACTION:  Final rule.

SUVMARY: Thi s docunent establishes fees by voluntary
agreenent for production certification-related services
pertaining to aeronautical products manufactured or
assenbl ed outside the United States. 1In addition, the
docunent outlines the nethodology for determ ning the fees,
descri bes how and when the FAA will|l provide these services,
and describes the nmethod for paynent of fees. This rule
will allowthe FAA to recover certain costs incurred in
provi di ng requested production certification-rel ated
services abroad and will help to ensure that such services
are provided in a responsive and tinely nmanner.

EFFECTI VE DATE: Cctober 22, 1997.

FOR FURTHER | NFORMATI ON CONTACT: Ranpbna L. Johnson,
Production and Airworthiness Certification D vision, AR
200, Aircraft Certification Service, Federal Aviation

Adm ni stration, 800 Independence Avenue, SW, Washington, DC
20591, tel ephone: (202) 267-7145.
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SUPPLEMENTARY | NFORNVATI ON:
Avai l ability of Final Rule

Thi s docunent nay be downl oaded fromthe FAA
regul ati ons section of the FedWwrld electronic bulletin

board (tel ephone: 703-321-3339) or the Federal Register’s

el ectronic bulletin board (tel ephone: 202-512-1661).
I nternet users may access the FAA s web page at

http://ww. faa. gov or the Federal Register’s web page at

http://ww. access. gpo. gov/su_docs to downl oad recently
publ i shed rul emaki ng docunents.

Any person may obtain a copy of this final rule by
submtting a request to the Federal Aviation Adm nistration
O fice of Rul emaking, ARM 1, 800 I|Independence Avenue, SW,
Washi ngton, DC 20591, or by calling (202) 267-9680.

Communi cations nmust reference the amendnent nunber or docket
nunber of this final rule.

Persons interested in being placed on the mailing |ist
for future Notices of Proposed Rul emaki ng and Final Rul es
shoul d request a copy of Advisory Circular (AC) No. 11-2A,
Noti ce of Proposed Rul emaking Distribution System which
descri bes the application procedure.

Smal | Entity Inquiries

The Smal | Busi ness Regul at ory Enforcenent Fairness
Act of 1996 (SBREFA) requires the FAAto report inquiries
fromsmall entities concerning information on, and advice
about, compliance with statutes and regulations wthin the

FAA's jurisdiction, including interpretation and application
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of the law to specific sets of facts supplied by a snal
entity.

The FAA's definitions of snmall entities may be accessed
t hrough the FAA' s web page
http://ww/ faa. gov/avr/arm sbrefa. htm by contacting a | ocal
FAA official, or by contacting the FAA's Small Entity
Contact |isted bel ow.

If you are a small entity and have a question, contact
your |l ocal FAA official. |If you do not know how to contact
your | ocal FAA official, you nmay contact Charl ene Brown,
Program Anal yst Staff, Ofice of Rul emaking, ARM 27, Federal
Avi ation Adm nistration, 800 |Independence Avenue, SW
Washi ngton, DC 20591, 1-888-551-1594. Internet users can
find additional information on SBREFA in the "Quick Junp”
section of the FAA's web page at http://ww.faa.gov and may
send electronic inquiries to the follow ng Internet address:
9- AWA- SBREFA@ aa. dot . gov
BACKGROUND
Statenent of Problem

Under Title 49 U.S.C. Section 44701, the FAA is
responsi ble for the regul ation and pronoti on of safety of
flight. Title 49 U S.C. Section 44704(b) authorizes the FAA
Adm nistrator to issue production certificates. Section
44704(b) provides, in part, that:

The Adm nistrator shall issue a production certificate
aut hori zing the production of a duplicate of any aircraft,

aircraft engine, propeller, or appliance for which a type
certificate has been i ssued when the Adm nistrator finds the



duplicate will conformto the certificate. On receiving an
application, the Adm nistrator shall inspect, and may
require testing .

The production certification-related services that the
FAA provides to fulfill its statutory responsibilities may
be generally described as foll ows:

1. Processing applications for the follow ng:
production under a type certificate only, production under
an approved production inspection system production under a
production certificate or extension of a production
certificate, production under a technical standard order
aut hori zation, and production under a parts manufacturer
approval. The processing of applications includes a review
of data, response to the applicant, and eval uation of the
applicant’s further responses as necessary.

2. Certificate managenent of the manufacturing
facility quality assurance system

3. Wtnessing tests and performng conformty
i nspections of articles.

4. Managi ng desi gnees.

5. | nvestigating incidents, accidents, allegations
and ot her unusual circunstances.

These FAA services are provided to Production Approval
Hol ders (PAH). A person who holds a parts manufacturer
approval (PMA), a Technical Standard Order (TSO
aut hori zation, or a production certificate (PC), or who
holds a type certificate (TC) and produces under that TC, is

referred to as a PAH. The regul atory services provided to a



PAH include: initial PAH qualification, ongoing PAH and
supplier surveillance, designee managenent, conformty

i nspections; as well as initial PAH qualification and
ongoi ng surveillance for production certificate extensions
outside the United States. The specialists who perform

t hese functions on behalf of the FAA are Aviation Safety

| nspectors, Aviation Safety Engineers, and Flight Test
Pilots.

Currently, the FAA perforns production certification-
rel ated services both donmestically and internationally. It
does not issue production approvals outside of the United
States. However, in sone situations, the FAA allows a PAH
to use suppliers outside the United States if parts or sub-
assenblies can be 100 percent inspected by the PAH upon
their receipt in the United States or if parts or sub-
assenblies are produced under a PAH s supplier control
systemthat has been approved by the PAH and accepted by the
FAA. Under certain circunmstances, production outside the
United States of conplex parts, sub-assenblies, or products
is approved by the FAA on a case-by-case basis.

PAHs who choose to perform manufacturing outside the
United States receive significant and special benefits.
These benefits often depend on whether the PAH can obtain
FAA oversight at the manufacturing site when the PAH needs
the service. Since it is FAA s responsibility to prescribe
and enforce standards in the interest of safety for the

design, materials, workmanship, construction, and



performance of civil aeronautical products, the FAA' s
oversight of manufacturing facilities | ocated outside the
United States hel ps ensure safety and marketability.

The Need for Rul emaki ng

G obalization of the aircraft manufacturing industry
i ncreases the challenges to the FAA in carrying out its
statutory mandate to ensure that safety and airworthiness
standards for civil aircraft are being net during
manuf act ur e.

Limted resources make it difficult for the FAAto
oversee these diverse and conplex international ventures by
PAHs when and where the services are needed. Congress
recogni zed the inpact of FAA's resource |imtations in the
Federal Aviation Adm nistration Authorization Act of 1994,
PL 103-305 (108 State. 1569). As stated in Conference, H R
Rep. No. 103-677 on H R 2739:

Safety regulatory efforts to keep pace with the trend

of gl obalization can be hanpered by resource constraints.
the Aircraft Certification Service should be able to

of fset expenditures made in support of aircraft or airline
safety regul atory prograns of both U S. and foreign owned
conpani es outside the United States.

In addition, under Title V of the Independent Ofices
of Appropriations Act of 1952 (10AA), 31 U S. C 9701
Congress aut horized agencies such as the FAAto establish a
fair and equitable systemfor recovering the cost for any
service, such as the issuance of a certificate, that

provi des a special benefit to an individual beyond those



that accrue to the general public. Title 31 U S.C. 9701(a)
provides, in part, as follows:

It is the sense of the Congress that each service or
t hi ng of val ue provided by an agency (except a m xed-
owner shi p Governnent corporation) to a person (except a
person on official business of the United States Governnent)
is to be self-sustaining to the extent possible.
Title 31 U S.C. 9701(b) further provides:

The head of each Federal agency (except a m xed-
owner shi p Governnent corporation) nmay prescribe regul ations
establishing the charge for a service or thing of val ue
provi ded by the agency. Regulations prescribed by the heads
of executive agencies shall be as uniformas practicable.
Each charge shall be--

(1) fair; and

(2) based on--

(A) the costs to the Governnent;

(B) the value of the service or thing to the recipient;

(C public policy or interest served; and
(D) other relevant facts

The Rul e

This rule allows PAHs to enter into a voluntary
agreenent with the FAA for the provision of production
certification-related services outside the United States on
mutual |y agreed terns and conditions. This will be
avai l able to PAHs who el ect to use organi zations or
facilities outside the United States to manufacture,
assenbl e, or test aeronautical products after Septenber 30,
1997.

An agreenent for services between the PAHs and the FAA
for production certification-related services for products
manuf act ured, assenbled, or tested outside the United States

wll allowthe FAA to provide services upon request in a



nore responsive and tinmely manner than otherwise is
avail able. By charging for its services outside the United
St at es when needed by the PAHs, the FAA will be able to
support the PAH s nore conpl ex manufacturing activities and
provi de acceptance of parts, sub-assenblies, and products
that woul d otherwi se need to be di sassenbl ed when received
inthe United States. Under this rule, when production
certification-related services are requested and provi ded
outside the United States, no duplication of FAA work or
rei nspection of parts in the United States is anticipated,
except as otherw se required of donestic manufactured parts
during the PAH receiving inspection process.

The rule sinply makes oversight resources available in
a nore tinely and effective fashion, permtting PAHs to pay
for FAA oversight services.
Qui del ines for Cost Recovery

The FAA devel oped this rule consistent with the | GAA
and with the Ofice of Managenent and Budget’ s (QVB)
Crcular A-25, entitled "User Charges."

Fees under this rule nay be assessed to PAHs who

agree to pay for certain special benefits conferred by FAA s
production certification-related services outside the United
States. These special benefits will include, but are not
limted to: (1) services rendered at the time and | ocation

requested by an applicant; (2) services for the issuance of



a required production approval at the tinme and | ocation
requested by the applicant; and (3) services to assist an
applicant or certificate holder in conplying with its

regul atory obligations at the tinme and | ocation requested by
t he applicant.

The FAA has determ ned that all services associ ated
with the issuance, anmendnent, or inspection of a production
certificate or approval as detailed in this rule will be
subject to cost recovery. All direct and indirect costs
incurred by the FAA in providing the special benefits
outside of the United States as detailed by this rule wll
be recovered. Each fee will not exceed the FAA s cost of
providing the service to the recipient. Calculation of
agency costs wll be perfornmed as accurately as is
reasonabl e and practical, and will be based on the specific
expenses identified to the smallest practical unit.

To determine the smallest practical unit for the
vari ous FAA services covered, a letter of application wll
be made by the PAH to the FAA requesting FAA production
certification-related services outside the United States.
The application procedure will apply to any PAH, i.e.,
hol ders or applicants for production under a type
certificate only, under an approved production inspection
system under a production certificate or extension of a

production certificate, under a technical standard order



aut horization, or under a parts manufacturer approval.
Based on the details provided in the application, the FAA
will estimate the cost and terns of providing the requested
services to the PAH outside the United States and det ai
those costs to the applicant. |If the applicant desires the
services, the applicant wll then request the provision of
those services fromthe FAA. A witten agreenment between
the applicant and the FAAwill then be entered into if the
PAH and the FAA can nutually agree to all terns.
Met hodol ogy for Fee Determ nation and Col |l ection
Fee Determ nation

The FAA will recover the full cost associated with
provi di ng production certification-rel ated services by
agreenent outside of the United States. Costs to be
recovered include personnel conpensation and benefits
(PC&B), travel and transportation costs, and ot her agency
costs.

PC&B: For the purpose of these conputations, average
PC&B rates for participating Aircraft Certification Service
enpl oyees wil|l be charged per each agreed activity. PC&B
charges will reflect the actual hours spent participating in
the activity as well as preparatory time, travel tinme, and
the tinme spent on followup activities.

Travel and transportation costs: These charges wl|

include all costs pertaining to donestic, |ocal, and
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i nternational transport of persons and equi pnent. These
costs may include fares, vehicle rental fees, mleage
paynment, and any expenses related to transportation such as
baggage transfer, insurance for equi pnent during transport,
and comuni cations. FAA personnel will adhere to all U S
Government travel regul ations.

Fees wll be charged for |odging, neals, and incidental
expenses in accordance with U S. CGovernnent per diemrates,
rul es, and regul ations. [Incidental expenses include fees,
tips, and other authorized expenses.

O her agency costs: Also included in these
conputations wll be other direct costs; for exanple, al
printing and reproduction services, supplies and materials
purchased for the activity, conference roomrental, and
other activity-related expenses. An additional percentage
charge, as established by the FAA in accordance with OVB
Crcular A-25, wll be added to the total cost of this
activity to conpensate for agency over head.

The Aircraft Certification Service of the FAA maintains
a data systemto which enpl oyees submt periodic records
identifying the nunber of work hours used to provide service
to custoners. Travel vouchers are also submtted and
audited. This data will be maintained for each applicant
and project. The Aircraft Certification Service tracks work

hour records quarterly to determ ne the costs associ ated
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with providing its services. This information will be used
in assessing and adjusting fees. In this manner, the FAA
wll be able to assure applicants that they are paying only
for expenses incurred in connection with services provided
to that specific applicant.

Fee Col l ection

All charges will be estimted and agreed upon between
the FAA and the applicant before the FAA provides services
under the agreenent.

Paynment of estimated fees will be nmade to the FAA in
advance for all production certification-related activities
schedul ed during the upcom ng 12-nonth cal endar peri od
unl ess a shorter period is nmutually agreeabl e between the
PAH and the FAA. The anounts set forth in the cost estimate
will be adjusted to recover the FAA's full costs. |If costs
are expected to exceed the estimate by nore than 10 percent,
notification will be nmade to the applicant as soon as
possible. No services will be provided until the FAA
receives the full estinmated paynent for the agreed to
period. As activities are conpleted, the full costs of the
activities will be charged agai nst the advance account. Any
remai ning funds wll either be returned or applied to future
activities as requested by the applicant.

Paynment for services rendered by the FAAwill be in the

formof a check, noney order, draft, or wwre transfer, and
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will be payable in U S. currency to the FAA and drawn on a
U.S. bank. Bank processing fees, when charged to the United
States Governnent, will also be added to the fees charged to
t he applicants.

In any case where an applicant has failed to pay the
agreed estimated fee for FAA services, the FAA may suspend
or deny any application for service and nmay suspend or
revoke any production-rel ated approval granted.

In accordance with the agreenent that will be signed by
the FAA and the applicant (Appendix C(d)(3)), this
arrangenent may be termnated at any tinme by either party by
provi ding 60 days witten notice to the other party. Any
such termnation wll allow the FAA an additional 120 days
to close out its activities.

The FAA plans to issue an Advisory G rcular further
detailing the requirenents of the application as well as
provi di ng other pertinent guidance and i nformation.
Correction to Notice

In Notice No. 97-11, (62 FR 38008), the authority
citation is revised to delete 49 U.S.C. 106(m to properly
reflect FAA's authority to enter into agreenents. That
authority is 49 U S.C 106(1)(6). This has been corrected
inthis rule.

I n another correction, in Appendix Cto part 187(c),

Definitions, “Production approval holder” was |isted as
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“U.S. production approval holder”. This was an error and is
revised. Also this has been corrected in the rule.

Finally, although used throughout the NPRMin
di scussing itens to be inspected, the word “part” was
i nadvertently omtted fromthe definition of “Manufacturing
facility” found in Appendix C (c). This has been corrected
in the rule.
Di scussi on of Comrents

The FAA considered a total of 242 comments on the
proposed rule, of which 232 were identical or nearly
identical. O the total nunber of comments, 38 were
recei ved before the comment period closed on August 14,
1997, and 204 were received after the coment period cl osed.
Comments were received from the International Association
of Machini sts and Aerospace Wrkers (1AM (one fromthe | AM
President as well as 227 additional coments fromits | odges
and nenbers), the Aerospace Industries Association of
Anerica (AlA) (two comments), the CGeneral Aviation
Manuf acturers Associ ation (GAMA) and AlA (a joint comment),
t he NORDAM G oup (submtted tw ce), the Tinken Conpany, the
Par ker Hannifin Corporation, the Bureau Veritas of France,
i ndi viduals (seven), and froma law firm For the purposes
of responding to the coments, the FAA has grouped together,

for discussion, cooments with essentially identical
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anal yses. Al comrents received were carefully considered
prior to the issuance of the final rule.

Several of the coments addressed nmultiple issues and
sone of the issues were addressed by many commenters. As a
result, the FAA responses to the comments are organi zed, not
by individual coment, but by the follow ng general issues:
enpl oynent issues, safety and quality issues, cost issues,
and m scel | aneous i ssues.

Enpl oynment | ssues

| AM's President’s comments, the | ocal | odges’ comments,
and the nenbers’ comments opposed the proposal for simlar
reasons. They state that the proposal would facilitate the
ability of PAHs to substitute products manufactured by
facilities and suppliers | ocated outside the United States
for products manufactured in the United States. The result
woul d be a | oss of high pay, high skill production jobs in
the United States.

The FAA disagrees with the anal yses of these comments.
The rule is designed to allow the FAA to provi de speci al
production certification-related services to PAHs and
suppliers outside the United States when and where these
services are needed and paid for by the PAHL The rule is
not designed to, as clainmed by the commenters, “expedite the

manuf acture of aerospace parts off shore.” Nor do the
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commenters provide any data that this rule will specifically
have the effects cl ai ned.

For over 15 years, the FAA has performed production
certification-rel ated services both donestically and
internationally for PAHs that have used facilities and
suppliers | ocated outside of the United States. The use of
these facilities and suppliers has increased over tine for
several reasons; one reason is that custoners outside the
United States have purchased U S. aerospace products on the
condition that a share of the product be manufactured in
their countries. These conditions are known as “offset”
agreenents. This rule takes no position on the use of
of fsets. However, the FAAis required by law to provide
production certification-related services outside the United
States to ensure that the product confornms to FAA's safety
requi renents. As seen in nore detail in the International
Trade | npact section of this Preanble and in the Final
Regul atory Eval uation of the rule, the FAA recogni zes that
the indirect effect of this rule may increase the use of
facilities and suppliers outside the United States. This
i ncrease may not be at the expense of production that would
otherwi se occur in the United States. As explained in the
I nternational statenent and regul atory evaluation, it is

anticipated that this rule may indirectly result in an
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overall increase in the production of U S. aircraft due to
expanded access to export markets.

The | anguage of the final rule has been clarified in
Appendi x C, paragraph (d)(1) to reflect the voluntary nature
of the agreenent.

Safety |ssues

| AM al so states that the rule will increase the use of
repair stations outside the United States. In conjunction
with their contention that the FAAwill not be able to
nmoni tor overseas facilities as effectively as it nonitors
facilities in the United States, | AM suggests the
possibility of an increase in the use of “bogus” or
unapproved parts into the aviation system As a result, |AM
contends that this rule wll adversely effect air
transportation safety.

The FAA disagrees with this coment. |In order to
mai ntain the | evel of safety required, the regul ations
specific to the manufacture of commercial products
(aircraft, aircraft engines, or propellers) and parts
thereof are contained in Title 14, Code of Federal
Regul ations (14 CFR) part 21 (part 21), Certification
Procedures for Products and Parts. Products and parts
manuf act ured anywhere in the world for use by U S
manuf act urers under part 21 nust conformto an FAA-approved

type design and be manufactured in accordance with an
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approved production certificate or parts manufacturing
approval (PMA). The type design consists of draw ngs and
specifications that define the configuration and design
features of the product. An approved production certificate
or PMA contains a manufacturer's quality/inspection control
systemthat describes the nethods, tests, and inspections
necessary to ensure that each product or part produced
conforms with the type design and is in a condition for safe
oper ati on.

This rul e does not change the basic FAA approach to
nmeeting its statutory responsibility. The FAA w |l continue
to inspect parts manufactured in the United States and the
FAA will continue, as resources allow, to inspect parts
manuf actured outside the United States by PAHs. If
resources are insufficient, the FAAwill continue to require
that the parts be fully inspectable in the United States, or
be i nspected by appropriate civil aviation authorities
(CAA). The rule adds the option of having the FAA perform
safety assessnents at non-U. S. facilities to confirm
conpliance with FAA regulations if the PAH desires to
provi de the financial resources and the FAA can accommodat e
the PAH s request. This rule will continue the FAA s past
and current efforts to ensure both the safety of and the
manuf act ure of aerospace products wherever those products

are manuf act ur ed.
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Al so, the comments regarding the use of foreign repair
stations, as well as repairs on products, are outside the
scope of this rulemaking. The regulations for maintenance
and repair are covered under 14 CFR part 43, Mi ntenance,
Preventi ve Mi ntenance, Rebuilding, and Alteration, and part
187, Fees, Appendi x A

However, one possi bl e byproduct of this rule is that it
could result in a greater FAA presence outside the United
States which could deter, rather than encourage, the
manuf acturer(s) of “bogus parts.” Arguably, this could
i ncrease safety for not only U S. aviation users, but al
avi ation users.

Par ker Hanni fin Corporation suggests that the FAA adopt
the 1SO 9000 quality systemas the “worlds” quality system
thereby, elimnating the burden for the additional oversight
needed to nonitor these suppliers. The commenter asserts
that safety would not be jeopardi zed, and the FAA coul d work
with the “foreign aviation authorities” to nonitor the
suppliers.

The FAA disagrees with this comment. United States |aw
requires the FAA to prescribe m ni mum perfornmance standards
for manufacturers. The |SO 9000 series of quality standards
do not provide the sane |level of safety as the regul ations
pronul gated by the FAA. Additionally, 1SO 9000 is an

i ndustry devel oped quality standard subject to change in an
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unpredi ctabl e fashion outside the authority of the FAA. The
FAA could not neet its statutory obligation through this
standard and the comenter provided no data in support of
its view that FAA' s adoption of 1SO 9000 in lieu of this and
ot her existing rules could provide an equival ent |evel of
safety.

The Al A and an individual comenter suggest that the
FAA recogni ze that other CAAs coul d provide oversight and
audits on behalf of the FAA. Then, “the requirenent for the
FAA to perform PAH certification services could be waived
and this would be nore cost effective. This solution should
be allowed as nutually agreed to by the FAA and the PAH.”
Al so, Bureau Veritas of France (a private consulting firm
states that it wants to contract for inspection services
with the FAA

The FAA agrees in part with this coment. Were
possi bl e, the FAA has entered into bilateral airworthiness
agreenents wth other CAAs to perform as appropriate,
i nspection services. However, it is not currently possible
to cover through bilateral agreenents every needed service
at every desired location. Also, as to the suggestion that
a private conpany could provide these services, the FAA
believes at this tine the agency is best suited to perform

t hese services for PAHs under U. S. | aw.
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This rule allows for a voluntary agreenent between the
FAA and the PAH to cover production that cannot be inspected
in the United States or through bilaterals by CAAs. This is
an alternate nethod for the PAH to obtain the production
certification-related services they need to conply with the
regul ations. Also, it should be noted nost CAAs currently
charge a fee for their services when inspecting on behal f of
t he FAA

One individual comenter states that once the PAH has
denonstrated a satisfactory quality assurance system and the
system ¢ and periodi c oversight in accordance with that
system the FAA could rely upon the PAH s eval uation
(audit).

The FAA agrees in part with this comment. Once PAHs
and suppliers have established and mai ntained an effective
qual ity assurance system surveillance could be reduced.
However, the FAA is mandated by law to performcertain
functions, including evaluations (auditing) and random
i nspections, to assure that PAHs remain in conpliance with
regul ations. The rule allows for the FAA and the PAH to
consider this type of situation in agreeing what inspection
services outside the United States are needed to neet the
goal s of the PAH and the requirenents of the FAA

The AIA and GAMA state that this rule should only apply

to “priority parts.”

21



The FAA agrees with this comment. The FAA expects to
continue to focus its resources on conducting surveill ances
at PAH and “priority part” supplier facilities, unless
safety concerns (e.g., supplier control problens) mandate
ot herwi se. However, the FAA will consider each situation on
a case-by-case basis as each PAH requests servi ces.

Vari ous conmenters express concerns over “a potenti al
degradation in part quality and air safety brought about
t hrough | ow cost | abor acquired in foreign countries.”

The FAA disagrees with this comment. |In order to
mai ntain the | evel of safety required, the FAA promul gates
regul ations specific to the manufacture of commerci al
products. Products and parts manufactured for use by U S.
manuf acturers anywhere in the world nmust conformto the
regul ati ons by havi ng an FAA-approved type design and be
manuf actured in accordance with an approved production
certificate or PMA. This rule is not for the purpose of
all ow ng PAHs to use | ow cost |abor nor does the FAA believe
that this rule could increased FAA i nspection of parts
outside the United States. In fact, it could increase the
anount of parts manufactured overseas under direct and
appropriate FAA inspection/surveillance resulting in
enhanced safety.

Cost | ssues
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Par ker Hannifin Corp., AIA and GAMA are concerned that
this rule “initiates double taxation.” “W as taxpayers
al ready pay for governnent enpl oyee conpensati on and
adm ni strative overhead expenses for services rendered”, and
“that services should be funded through general revenues.”

The FAA disagrees with the corment. The FAA does not
have the resources to provide full production certification-
rel ated services by agreenent throughout the world. This
rule affords the PAH an opportunity to expedite the receipt
of the services where and when the PAH needs those services.
This rule is a voluntary way for the FAA to provide services
to the industry in a nore responsive and tinely manner using
i ndustry rather than taxpayer funds. But the FAA w ||
continue to provide inspection services overseas as
resources permt. |In addition, the rule allows recipients
of specific FAA services, rather than the general taxpayer,
to pay for those specific services.

Al so, Al A and GAMA believe that only margi nal (direct)
costs shoul d be recovered.

The FAA disagrees with the corment. Pursuant to OVB
Crcular A-25, the FAAis directed to recover the full cost
associated with providing production certification-rel ated
services outside the United States. Costs to be recovered
i ncl ude personnel conpensation and benefits, travel and

transportati on costs, and other agency costs. Also, this
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practice is consistent with the fees charged by ot her
Federal agencies for simlar services.

The AIA and GAMA further state that for many
i ndustries, budgets are established based on a different
cal endar year than that of the governnent. They contend
that this difference may create a difficulty for the PAHs
budgeting for future FAA services.

The FAA agrees with this comment. The FAA has desi gned
its procedures to accommpdate differing accounting years
bet ween CGovernnent and industry. Applicants for these
services can request and arrange for services on any
mut ual | y agreeabl e periodi c basis.

The | anguage of the final rule has been clarified in
Appendi x C, paragraph (f), to reflect this change.

The Al A and GAMA are concerned that “real tinme”
busi ness deci si ons woul d be constrai ned by the Federal
budget process.

The FAA agrees in part with this comment. The FAA s
goal is to provide a flexible alternative which can quickly
respond to “real tine” needs. However, there are limts to
FAA's ability to respond to every situation i medi ately.
Neverthel ess, the rule allows the FAA greater flexibility to
respond and, thereby, inprove its coordination with

busi ness.
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Several commenters express concern regardi ng how the
FAA wi || manage the program under this rule.

The FAA is devel oping the necessary procedures to
i npl enent the rule that will provide requirenments for PAHs
application, FAA/industry nmenorandum of agreenent, and
accounting and reporting systenms. Concurrent with
publ i cation of NPRM No. 97-11, the FAA has published a
notice of availability of Proposed Advisory G rcular 187- XX
The final advisory circular will be issued in the near
future.

The Al A contends that a statenent in the preanble is
i ncorrect because sonme U. S. suppliers could | ose business.
The statenment follows: “This proposed rule would not inpose
any additional costs on any nenbers of society other than
t hose requesting FAA production certification-rel ated
services for manufacturing outside the United States.

The FAA agrees with this coment to the extent that
sone U S. suppliers could be adversely affected, but does
not agree with the commenter that this effect will be
substantial. The rule recognizes the long standing U S
i ndustry practice of conducting manufacturing outside the
United States and, where possible, allows for FAA inspection

servi ces by agreenent.
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The Ti nken Conpany estimates that the proposed rule, if
enacted, would cost his conmpany $80,000 in the first year
for no discernible benefit to his conpany.

The FAA cannot agree or disagree with this comrent, as
the comenter did not provide supporting data.

The Al A and GAMA state “that cost recovery charges
shoul d not be assessed at suppliers based on allegations,
otherwi se a PAH may suffer considerabl e expense because of
unfounded al | egati ons (perhaps by a conpetitor).”

The FAA disagrees with this coment. The FAA will not
recover costs associated with special investigations (e.g.,
investigations resulting fromaccidents and incidents,
suspect ed unapproved part). However, if safety concerns
should arise (e.g., supplier control problens) which require
changes to agreenents, those agreenents will be renegoti ated
or term nated.

M scel | aneous | ssues

The | AM questions whet her FAA resources woul d be
stretched too thin to be effective and responsive under this
rul e.

The FAA disagrees with this comrent. The FAA w ||
increase its staffing |l evels to accommodate additional work
load if voluntary agreenents require such an increase. The

final rule | anguage has been clarified (Appendi x C,
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paragraph (d)(3)) to state the FAAw Il provide services on
request only when it can reasonably do so.

The Al A and GAMA suggest that “any foreign cost
recovery schene nust apply only to new prograns or supplier
arrangenents. Existing arrangenents nmust be undi sturbed by
its inplenentation.”

The FAA agrees in part with this comrent. This rule
does not require existing arrangenents to be changed.
However, if conpanies with existing international suppliers
did not apply, they woul d have an econom c advant age over
new entrants in the international market place, thereby
i npedi ng international conpetitiveness. Al PAHs have the
option to voluntarily apply.

The Al A and GAMA recomrend that a policy be established
to preclude wasteful practices by FAA such as: multiple
visits to a single country/area by FAA personnel, multiple
visits to a supplier by various FAA regions; increased
audits of foreign suppliers over and above nornmal FAA
surveillance, etc.

The FAA agrees with the coment. Future voluntary
agreenents wll be incorporated into FAA planning to
mnimze inefficient practices.

The Al A and GAMA suggest that an appeal process be
addressed as part of the rule when the FAA revokes an

approval .
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The FAA agrees with this cooment. Title 14, CFR part
13 provides such an appeal process.

NORDAM G oup expresses concern regardi ng FAA support to
t hose PAHs who nmade a voluntary agreenent to pay for “better
servi ces” versus those PAHs who did not.

The FAA disagrees with this comrent. As stated
previously, this rule provides the option to PAHs to obtain
i nspection services by agreenent when the FAA does not have
resources to performthese services. The FAA wll continue
to provide services when and where resources permt. The
FAAw Il treat all requests in a fair manner, consistent
with its responsibilities.

The | anguage of the final rule has been clarified in
Appendi x C, paragraph (d)(1), to reflect that the agreenent
is an option available to a PAH who chooses to use suppliers
| ocated outside the U S.

NORDAM G oup asks: “if foreign-located sub-tier
vendors (suppliers) are covered;” “if the rule wll
constitute a way around the Bilateral Aviation Safety
Agreenment (BASA) process;” and “does it make a difference
where their PAH is located? (U S. or foreign).”

The FAA responds to the coments with the foll ow ng:
any FAA-approved PAH who uses suppliers at any |evel outside
the United States will have the option to request services

under this rule. Also, this rule does not circunmvent the
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BASA process. PAHs have the option to utilize suppliers in
any other country. However, it is not assuned that the FAA
can call upon another authority through the Bil ateral
Ai rwort hi ness Agreenent (BAA) or BASA process to assist with
its oversight responsibilities. Wile a BASA recogni zes
that a CAA has the capability and authority to perform
reci procal services, a CAA may not have sufficient staff and
resources to support specific U S. PAH activities. The FAA
can only ask for the CAA s assistance, not guarantee it. |If
t he PAH needs the FAA to perform services that a CAA cannot
performdue to the lack of resources, tine, experience, or
authority (i.e., Aircraft Certification Service Eval uation
Program (ACSEP)), routine evaluations and surveillance), a
voluntary agreenent may be needed. Also, as discussed in
Advi sory Circular, AC 21-20B, Supplier Surveillance
Procedures, the CAA may charge the PAH or it’s suppliers to
perform services on behalf of the FAA. It does not matter
where the PAH is | ocated. Again, this option is avail able
to any PAH who chooses to use suppliers | ocated outside the
u. S.

The AIA and GAMA state that if the PAH chooses to use a
supplier in a non-bilateral country then the FAA shoul d not
charge the PAHs for the training provided to the other

country’s authority.
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The FAA agrees with the comment. The training FAA may
provide to another authority is not applicable to the cost
of production certification-related services the FAA will
provi de.

An | AM Local, Air Transport District 143, has a concern
t hat enpl oyees of a foreign aircraft manufacturer are not
randomy tested for drugs and do not foll ow Cccupation
Safety Health Adm nistration (OSHA) standards simlar to
those in the United States.

This comment does not address matters within the scope
of this rule. Also, it should be noted that the FAA does
not require aircraft manufacturing enpl oyees to be randomy
tested for drugs in the United States.

NORDAM G oup asks “will the foreign PAH s agreenent to
pay before the project begins, constitute a blank check and
thus create an incentive for the FAA to maxim ze its
revenues?”

The voluntary agreenents between the PAH and FAA
i nclude a detail ed schedule of services. This schedule wll
identify the types of specialists needed and the nunber of
hours projected for work on each project. Paynent to the
FAA woul d only include funding for work agreed to in the
schedul e of services. The FAAw Il not collect any funds
for which specific activities or work projects have not been

identified.
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The | anguage of the final rule has been clarified in
Appendi x C, paragraph (e), to reflect that only actual FAA
costs of providing the services will be charged. Also, the
term “prepai d’ has been replaced with “estinmated” to better
reflect the terns of the agreenent.

The AIA and the law firmof Wnthrop, Stinson, Putman,
and Roberts both request an extension to the comment period
in this rulemaking. Both state they need additional tinme
for distribution of the NPRMto nenbers for review,
anal ysis, and return of coments.

The FAA did not approve this request. As noted above,
t he FAA has considered, to the extent practical, coments
received prior to the issuance of the final rule. As over
200 coments were received and considered, it is clear nost
comenters had adequate tine to submt coments and further
delay was not in the public interest.

Meet i ng

At the request of the AM a neeting was held with OVB
on Cctober 20, 1997. The IAMrepresentative stated that,
whil e the aerospace industry was in a boomright now, the
| AM was concerned about the future. The IAMforesaw a tine
when ot her countries woul d seek to expand their share of
aerospace production. The IAMs concerns extend primarily
to China, Japan, and third world countries. The IAMsaid

that the NPRM states that the rul emaking facilitates
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manuf acturing outside the United States, and urged that the
government resist pressures to permt or encourage this
practice.

The AM representative also stated that it was
currently possible to trace the materials and conponents of
every aircraft part to "when it was born."” The | AM
representative expressed concern that this ability would be
dimnished with respect to parts manufactured outside the
United States.

I nternational Conpatibility

The FAA has reviewed corresponding International G vil
Avi ation Organi zation international standards and
recommended practices and Joint Aviation Authorities
requi renments and has identified no conparabl e requirenents
applicable to this rule.

Paperwor k Reduction Act

I nformation collection requirenents in this rule have
been approved by the Ofice of Managenent and Budget (QVB)
under the provisions of the Paperwork Reduction Act of 1995
(44 U S. C 3507(d)), and have been assi gned OVB Control
Nunber 2120-0615.

Regul at ory Eval uati on Sunmary

Changes to Federal regul ations nust undergo several

econom ¢ anal yses. First, Executive Order 12866 directs

t hat each Federal agency shall propose or adopt a regulation

32



only upon a reasoned determ nation that the benefits of the
i ntended regul ation justify the costs. Second, the

Regul atory Flexibility Act of 1980 requires agencies to
anal yze the economc effect of regul atory changes on snal
entities. Third, the Ofice of Managenent and Budget
directs agencies to assess the effect of regulatory changes
on international trade. In conducting these anal yses, the
FAA has determned that this rule: (1) will generate
benefits that justify its costs; (2) will not have a
significant inpact on a substantial nunber of small
entities; and (3) will not constitute a barrier to
international trade. These anal yses, available in the
docket, are sunmarized bel ow.

As previously stated, the fee will be that anount
necessary for the FAA to recover its full costs. The FAA
has determ ned that an average hourly fee will be about
$120. On that basis, the FAA calculates that the first year
fees will total about $4.038 million (in 1997 dollars). Due
to an anticipated increase in the nunber of requests for FAA
production certification-related services outside the United
States as the aerospace industry grows, these annual fees
will increase to about $5.912 million (in 1997 dollars) in
the fifth year, after which they would remain stable.

In addition, the FAA has determned that it wll take

an applicant 60 hours of |egal, managenent, and engi neering
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time for a PAH to conplete the paperwork required for the
first agreenment. After that first year, it wll take 20
hours of |egal, managenent, and engineering tinme for a PAH
to conplete the paperwork for each succeedi ng agreenent.
The primary benefit fromthis rule will be that it wll
allow the FAA to performits safety inspection functions in
a nore efficient, cost-effective manner. The final rule
allows the FAA to be nore responsive to PAHs; thereby
reducing the time between when the PAH requests the service
and the tinme when the FAA provides it. This enhanced
responsi veness will increase the integration of new and
i nnovati ve safety technol ogy devel oped outside the United
States into aircraft and enhance the safety of the aircraft
fleet. Further, although the rule’s purpose is to
facilitate safety inspections, not to pronote production
outside the United States, it will allowthe FAA to fulfil
its safety inspection functions for PAH offset agreenents
(where a certain percentage of the aircraft nust be
manuf actured or assenbled in the country). As a result, it
wi |l make the PAH nore conpetitive in the gl obal aviation
market. Finally, it will require recipients of specific
services fromthe FAA rather than the general taxpayer, to

pay for these services.
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Regul atory Flexibility Determ nation

The Regul atory Flexibility Act of 1980 (RFA) was
enacted by Congress to ensure that small entities are not
unnecessarily and di sproportionately burdened by Federal
regul ations. The RFA requires a Regulatory Flexibility
Analysis if arule has a significant (positive or negative)
econom c i npact on a substantial nunber of small entities.

The rule will primarily affect PAHs that have
facilities and suppliers | ocated outside the United States.
Al though the rule may have an indirect adverse effect on
sone small U. S. suppliers, it may al so have an indirect
positive effect on other small U S. suppliers. As a result,
the FAA has determned that the rule will not have a
significant inpact on a substantial nunber of small
entities.
I nternational Trade |Inpact Analysis

The grow ng gl obalization of aircraft manufacturing has
i ncreased conpetition anong manufacturers. |In order for
PAHs to remain conpetitive, they need to have the
flexibility to conpete on an equal footing with their
conpetitors | ocated throughout the world. Further, many
overseas purchasers of a PAH product often contractually
requi re that sonme percentage of the product be produced in

their own country.
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The rule could affect international trade through: (1)
t he amount of the FAA fee; and (2) facilitating the use of
facilities and suppliers outside the United States.

Charging a fee for the FAA's production certification-
related services for facilities and suppliers outside the
United States could slightly raise the costs of using them
One comenter stated that the rule would cost his conpany
$80, 000 per year for no gain in benefit. However, the rule
will provide PAHs with nore tinmely FAA provision of those
services, thereby reducing the tinme to manufacture the
product. Two commenters stated that the fees were needed to
provi de these necessary FAA services when they are needed.
After careful review and eval uation, the FAA has determ ned
that the amount of the fee will have only a mniml affect
on a PAH s decision to use a facility or supplier |ocated
outside of the United States, and, therefore, have only a
m ni mal affect on international trade.

Wth respect to the use of facilities and suppliers
outside the United States, the rule will provide PAHs with
nore tinmely FAA provision of production certification-
related services. This enhanced FAA responsiveness should
reduce sone of the production tinme lost as a result of these
facilities and suppliers waiting for the FAA service.

Consequently, the rule could increase the productivity of
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those facilities and suppliers and, thereby, could | ower
costs to the U S. PAHs that use them

An addi tional consideration is that nmany buyers outside
the United States require offset agreenments through which an
aerospace product seller guarantees that a percentage of the
product is built in that country. |If the U S. manufacturer
cannot guarantee that percentage, then a non-U. S
manuf act urer who can guarantee that percentage will have a
conpetitive advantage in selling its product. The rule wll
al so increase the productivity of these facilities and
suppliers and, therefore, |lower costs to the U S. PAHs that
use t hem

The effects of the rule on international trade are
difficult to predict and will also be influenced by FAA s
i npl enentation of the rule. For the nost part, FAA intends
to direct its certification activities, consistent with the
practice of U S. manufacturers, towards the use of existing,
experienced avi ation manufacturers as opposed to setting up
new production facilities overseas. However, to performits
safety responsibilities, FAA nust be able to effectively
provi de manufacturing oversi ght of these overseas
manuf acturers. To the extent that services are not provided
because of FAA budgetary and adm nistrative constraints,
U.S. manufacturers and our country’s conpetitive position

wi |l be harned.
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By providing these existing services in a nore tinely,
effective fashion, FAA believes that the final rule wll
have the net effect of inproving our international
conpetitiveness while mnimzing any adverse effects on
donestic suppliers.

Federalism I nplications

The regul ations herein will not have substantial direct
effects on the States, on the rel ationship between the
nati onal governnment and the States, or on the distribution
of power and responsibilities anong the various |evels of
governnment. Therefore, in accordance with Executive O der
12612, it is determned that this rule will not have
sufficient federalisminplications to warrant the
preparation of a Federalism Assessnent.

Unf unded Mandat es Ref orm Act

This rul e does not contain any Federal
i ntergovernnmental or private sector mandate because all fees
are entered into by voluntary agreenent. Therefore, the
requi renents of Title Il of the Unfunded Mandat es Ref orm Act
of 1995 do not apply.

Concl usi on

For the reasons discussed above, in the preanble, and
based on the findings in the Regulatory Flexibility
Determ nation and the International Trade |Inpact Anal ysis,

the FAA has determined that this regulation is a
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"significant regulatory action"” under Executive Order 12866,
Regul atory Pl anning and Revi ew, issued October 4, 1993.
However, the FAA certifies that this rule will not have a
significant econom c inpact, positive or negative, on a
substantial nunber of small entities under the criteria of
the Regulatory Flexibility Act. This rule is considered
significant under DOT Regul atory Policies and Procedures (44
FR 11034, February 26, 1979) and Order DOT 2100.5, Policies
and Procedures for Sinplification, Analysis, and Revi ew of
Regul ations, of May 22, 1980. Also, this rule is considered
significant and has been reviewed by OVB. Further, the
requi renents of Title Il of the Unfunded Mandat es Ref orm Act
of 1995 will not apply to this rule. A regulatory

eval uation of the rule, including a Regulatory Flexibility
Determ nation and International Trade |Inpact Analysis, has
been placed in the docket. A copy may be obtai ned by
contacting the person identified under “FOR FURTHER

| NFORVATI ON CONTACT. ”

Li st of Subjects in 14 CFR Part 187

Adm ni strative practice and procedures, Air transportation.

The Amendnent
In consideration of the foregoing, the Federal Aviation
Adm ni stration anmends part 187 of Title 14, Code of Federal
Regul ations (14 CFR part 187) as foll ows:
PART 187- - FEES
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1. The authority citation for part 187 is revised to
read as foll ows:

Authority: 31 U.S.C. 9701; 49 U.S.C. 106(g), 49 U.S.C.
106(1)(6), 40104-40105, 40109, 40113-40114, 44702.

2. Sections 187.15(a) and (b) are revised to read as
fol |l ows:

§ 187. 15 Paynent of fees.

(a) The fees of this part are payable to the Federal
Avi ation Adm ni stration by check, noney order, wre
transfer, or draft, payable in U S. currency and drawn on a
U.S. bank prior to the provision of any service under this
part.

(b) Applicants for the FAA services provided under
this part shall pay any bank processing charges on fees
col l ected under this part, when such charges are assessed on
U S. Governnent.

3. Section 187.17 is added to read as foll ows:

§ 187.17 Failure by applicant to pay prescribed fees.

If an applicant fails to pay fees agreed to under
Appendi x C of this part, the FAA may suspend or deny any
application for service and nmay suspend or revoke any
production certification-related approval granted.

4. Appendix Cis added to read as foll ows:

APPENDI X C TO PART 187 - FEES FOR PRODUCTI ON CERTI FI CATI O\
RELATED SERVI CES PERFORMED QUTSI DE THE UNI TED STATES
(a) Purpose. This appendi x describes the nethodol ogy

for the calculation of fees for production certification-
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rel ated services outside the United States that are
performed by the FAA
(b) Applicability. This appendi x applies to production

approval holders who elect to use manufacturing facilities
or supplier facilities |located outside the United States to
manuf act ure or assenbl e aeronautical products after

Sept enber 30, 1997.

(c) Definitions. For the purpose of this appendi x, the

follow ng definitions apply:

Manuf acturing facility nmeans a pl ace where production

of a conplete aircraft, aircraft engine, propeller, part,
conponent, or appliance is perforned.

Production certification-related servi ce nmeans a

service associated with initial production approval hol der
qual i fication; ongoing production approval hol der and
supplier surveillance; designee managenent; initial
production approval holder qualification and ongoi ng
surveillance for production certificate extensions outside
the United States; conformty inspections; and w tnessing of
tests.

Supplier facility nmeans a pl ace where production of a

part, conponent, or subassenbly is perfornmed for a
producti on approval hol der.

Producti on approval hol der neans a person who hol ds an

FAA approval for production under type certificate only, an
FAA approval for production under an approved production

i nspection system a production certificate, a technical
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standard order authorization, or a parts manufacturer
approval .

(d) Procedural requirenents.

(1) Applicants may apply for FAA production
certification-rel ated services provided outside the United
States by a letter of application to the FAA detailing when
and where the particul ar services are required.

(2) The FAAwll notify the applicant in witing of
the estinmated cost and schedule to provide the services.

(3) The applicant will review the estimated costs and
schedul e of services. |If the applicant agrees with the
estimated costs and schedul e of services, the applicant w |
propose to the FAA that the services be provided. If the
FAA agrees and can provide the services requested, a witten
agreenent will be executed between the applicant and the
FAA.

(4) The applicant nust provide advance paynent for
each 12-nonth period of agreed FAA service unless a shorter
period is agreed to between the Production Approval Hol der
and FAA.

(e) Fee determ nation

(1) Fees for FAA production certification-related
services wll consist of: personnel conpensation and benefit
(PC&B) for each participating FAA enpl oyee, actual trave
and transportati on expenses incurred in providing the

service, other agency costs and an overhead percent age.
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(2) Fees will be determ ned on a case-by-case basis
according to the foll ow ng general formula:

WH1+ WH2 etc., + T+ O
wher e:

WiH1 = hourly PC&B rate for enployee 1, tines

estimat ed hours

WH2 = hourly PC&B rate for enployee 2, etc., tines

esti mat ed hours

T

estimated travel and transportation expenses

O = other agency costs related to each activity

i ncl udi ng over head.

(3) Inno event wll the applicant be charged nore
than the actual FAA costs of providing production
certification-rel ated services.

(4) If the actual FAA costs vary fromthe estimted
fees by nore than 10 percent, witten notice by the FAA w |
be given to the applicant as soon as possi bl e.

(5) |If FAA costs exceed the estimated fees, the
applicant will be required to pay the difference prior to
receiving further services. |If the estimted fees exceed
the FAA costs, the applicant nay elect to apply the bal ance
to future agreenents or to receive a refund.

(f) Fees will be reviewed by the FAA periodically and
adj usted either upward or downward in order to reflect the

current costs of perform ng production certification-related

services outside the United States.
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(1) Notice of any change to the elenments of the fee
formula in this Appendix will be published in the Federal
Regi st er.

(2) Notice of any change to the nethodology in this
Appendi x and ot her changes for the fees will be published in

t he Federal Register.

| ssued i n Washi ngton, DC, on QOctober 22, 1997

Jane F. Garvey

Adm ni strat or
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