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AGENCY: Federal Aviation Adm nistration (FAA), DOT.

ACTION: Disposition of a request for stay of conpliance date.

SUMVARY: On April 4, 2000, the FAA published two final rules for G and
Canyon National Park (GCNP) linmiting the nunber of comercial air tour
operations in the GCNP Special Flight Rules Area (SFRA) and nodifying
the airspace of the SFRA. One rule limted comercial air tour
operations of each operator, the other redefined the SFRA airspace. A
Notice of Availability of commercial routes in the GCNP SFRA al so was
i ssued on the same day setting forth new routes avail able. The
Conmercial Air Tour allocations final rule was effective on May 4,
2000. The new routes and airspace nodifications becone effective
Decenber 1, 2000. In July 31, 2000, the United States Air Tour

Associ ati on and seven air tour operators in GCNP requested a stay of
the conpliance date for the rules. This docunent inforns the public of
the FAA disposition of this request for a stay of the conpliance date
for the final rules.

DATES: Effective: October 11, 2000.

ADDRESSES: You nay view a copy of the final rules, Commercial Air Tour
Limtations in the Gand Canyon National Park Special Flight Rules Area
and Modification for the Dinmensions of the G and Canyon National Park
Special Flight Rules Area and Flight Free Zones, through the Internet
at: http://dns.dot.gov, by selecting docket numbers FAA-99-5926 and
FAA- 99-5927. You nay al so review the public dockets on these
regul ations in person in the Docket Office between 9 a.m and 5 p. m,
Monday t hrough Friday, except Federal holidays. The Docket Office is on
the plaza level of the Nassif Building at the Departnent of
Transportation. 7th Ave., SW Room 401, Washi ngton, DC, 20590.

As an alternative, you nay search the Federal Register's Internet
site at
http://ww. access. gpo. gov/su__docs for access to the final rules.




You nay al so request a paper copy of the final rules fromthe
O fice of Rul emaking, Federal Aviation Adninistration, 800 |ndependence
Ave., SW, Washington, DC 20591, or by calling (202) 267-9680.

FOR FURTHER | NFORMATI ON CONTACT: Howard Nesbitt, Flight Standards
Service (AFS-200), Federal Aviation Adm nistration, Seventh and
Maryl and Streets, SW Washi ngton, DC 20591; tel ephone: (202) 493-4981

SUPPLEMENTARY | NFORVATI ON
Backgr ound

On April 4, 2000, the Federal Aviation Adm nistration published two
final rules, the Mdification of the Dinensions of the G and Canyon
Nati onal Park Special Flight Rules Area and Flight Free Zones (Air
Space Modification), and the Comrercial Air Tour Linmtation in the
Grand Canyon National Park Special Flight Rules Area (Conmercial Air
Tour Limitation). See 65 FR 17736; 65 FR 17708; April 4, 2000. The FAA
al so sinmultaneously published a notice of availability of Comercia
Routes for the Grand Canyon National Park (Routes Notice). See 65 FR
17698, April 4, 2000. The Commercial Air Tour Limtations final rule
because effective on May 4, 2000. The Air Space Mdification final rule
and the routes set forth in the Routes Notice are schedul ed to becone
ef fective Decenber 1, 2000. The inplenentation of the Air Space
Modi fication final rule and the new routes was del ayed to provide the
air
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tour operators anple opportunity to train on the new route system
during the non-tour season. The Final Supplenentary Environnental
Assessment for Special Flight Rules in the Vicinity of G and Canyon
Nati onal Park (SEA) was conpleted on February 22, 2000, and the Finding
of No Significant |Inpact was issued on February 25, 2000.

On May 8, 2000, the United States Air Tour Association and seven
air tour operators (hereinafter collectively referred to as the Ar
Tour Providers) filed a petition for review of the two final rules
before the United States Court of Appeals for the District of Colunbia
Circuit. The FAA, the Departnent of Transportation, the Departnent of
Interior, the National Park Service and various federal officials were
naned as respondents in this action. On May 30, 2000, the Air Tour
Providers filed a notion for stay pending review before the Court of
Appeal s. The federal respondents in this case filed a notion for
summary denial on grounds that petitioners had not exhausted their
adm nistrative renedi es. The Court granted the federal respondents
summary denial on July 19, 2000. The Grand Canyon Trust, the Nationa
Par ks and Conservation Association, the Sierra Cub, the WI derness
Society, Friends of the Grand Canyon and G and Canyon River Cuides,
Inc. (The Trust) filed a petition for review of the same rul es on My
22, 2000. The Court, by notion of the Federal Respondents, consolidated
that case with that of the Air Tour Providers. The Hual apai Indian
Tribe of Arizona filed a notion to intervene in the Air Tour Providers
petition for review on June 23, 2000. The Court granted that notion on
July 19, 2000.

On July 31, 2000, the Air Tour Providers filed a notion for stay
before the FAA. Both the Hual apai Indian Tribe and the Trust filed
oppositions to the Air Tour Providers' stay notion.



Petitions

The Air Tour Providers requested that the FAA stay the effective
date of the Air Space Moddification Final Rule and suspend the
ef fecti veness of the Commercial Air Tour Limtation final rule "“to
avoi d inposing additional irreparable harmto the Air Tour Providers.'
Motion at 7. The Air Tour Providers also requested that the stay
continue pending the outcone of the judicial proceeding currently
before the United States Court of Appeals for the District of Colunbia
Circuit. Specifically, the Air Tour Providers claimthat the four-part
test elucidated in Washington Metropolitan Area Transit Conmi ssion v.
Hol i day Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977) applies to the
FAA and thus, based on this test the FAA should grant the notion for
stay. In Washington Metropolitan, the Court specified the foll ow ng
four factors that it nust | ook at when considering whether to grant a
stay pending review. Those factors are as follows: (a) The likelihood
that the moving party will prevail on the nmerits; (b) the prospect of
irreparable injury to the moving party if relief is withheld; (c) the
possibility of harmto other parties if relief is granted; and (d) the
public interest.

The Air Tour Providers claimed that there is a substantia
likelihood that they will prevail on the nmerits because Air Tour
Providers will suffer great harmthrough these rules. Mtion at 8.
Additionally, the Air Tour Providers argued that the FAA's actions in
issuing the final rules were arbitrary and capricious for the foll ow ng
reasons: (1) The goal of "~ “natural quiet'' has been achieved and thus
these final rules are unnecessary, Mtion at 9; (2) the agencies
of fered no "~ “reasoned analysis'' for "“abandon[ing] the definition of
“natural quiet' they have used since the Overflights Act was enacted,
in 1987, substituting a “detectability' standard for the "noticeability
standard,' '' Modtion at 9-10; (3) the agencies failed to distinguish
bet ween aircraft sound generated by commercial aircraft and that
generated by other aircraft (nmlitary, recreational), Mtion at 10; (4)
the agencies “~“failed to devel op qui et technol ogy standards for the
Grand Canyon or to use the existing quiet technology incentive route,’
Motion at 9-10; (5) the agencies have "“ignor[ed] the issue of safety
and abandon[ed] existing rules that ensure aircraft safety,'' Mdtion at
11; (6) the agencies' failed to "~ ~accommpdate the needs of (the
el derly, disabled and nmobility inpaired)'', Mtion at 12; (7) the
agencies failed to use current data to inpose the flight caps, Mdtion
at 12; (8) the agencies relied on a scientifically invalid conputer
sound nodel, Mdtion at 13; (9) the agencies created an exenption to
““protect the econonic interest of the Hualapai (sic) * * * while
i gnoring the econonmic interests of the Air Tour Providers,'' Mtion at
13. The Air Tour Providers also naintained that the agencies' actions
violate the Regulatory Flexibility Act (RFA) by calculating the costs
to the recreational air tour operators using inadequate data; asserting
that operators can offset their |losses by raising prices; failing to
anal yze the costs to recreational air tour passengers; overestinating
the benefits to ground visitors; and failing to nmnimze the econonic
i npact of the final rules. Modtion at 14-16.

Additionally, the Air Tour Providers argued that their econonic
| osses are irreparabl e because the | oss threatens the very exi stence of
t heir business and deprives themof their constitutional rights. Mtion
at 17-19. The Air Tour Providers further naintai ned that the agencies
woul d not be harned if the stay is granted since " “natural quiet'' has



al ready been achieved. Mtion at 19. Finally, the Air Tour Providers
stated that the public interest strongly favors granting the stay since
the " Final Rules deal with sound that the public cannot hear'' thus,
the "“public interest in “natural quiet' at the Grand Canyon is
protected.'' Motion at 19-20. Also, under the public interest prong of
t he Washington Metropolitan test, the Air Tour Providers argued that

t he sudden nmassive economic | osses would result in significant |osses
to the local econony. Mdtion at 20. Additionally, the Air Tour

Provi ders mai ntai ned that because the elderly, disabled or nobility-

i mpai red individuals who visit the Grand Canyon by recreational air

tour will be "““specifically and unfairly burdened by the Final Rules
the public interest weighs heavily in favor of staying the Fina
Rules.'' Mdtion at 21. The Air Tour Providers attached statements from

air tour operators, an alternative acoustical analysis, and an
alternative economc analysis to support their contentions.

The Hual apai Indian Tribe (Hual apai) submitted its opposition to
the Air Tour Providers' request to stay the final rules arguing that
the request is an “~“untinely request to the Adm nistrator for
reconsi deration of the final rule.'' Hual apai Opposition at 1. The
Hual apai further argued that the fact that the Air Tour Providers
waited three nmonths after the effective date of the final rules to
request a stay fromthe Admnistrator " “strongly indicates the | ack of
sufficient harmto warrant expedited consideration of the Stay Request,
much | ess to support a stay.'' Hual apai Qpposition at 2. The Hual apa
mai ntai ned that the only way of staying the rules is through the
reconsi deration provi sion because there is not other applicable
regulation "~ “for the issuance of a stay in FAA's procedures for
rul emaki ng.'' Hual apai Opposition at 2. Furthernore, the Hual apa
argued that the FAAis "~ “without power to reconsider (and stay) its
deci si on now because the time for reconsideration (and a stay) ran
several nonths before the Air Tour Providers subnitted their Stay
Request to the Administrator.'' Hual apai Opposition at 4.
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The Air Tour Providers replied to the Hual apai Opposition on August
24, 2000, arguing that the Hual apai were not a party to this proceeding
and did not have standing to oppose this request. Additionally, the Air
Tour Providers stated that the Hual apai Tribe erred in stating that the
Air Tour Providers had failed to denbnstrate that they neet the
i rreparabl e harm standard set forth in Washington Metropolitan. The Air
Tour Providers argued that they " ~Denpnstrated conclusively that the
Fi nal Rul es have caused themirreparable harm including: (i) The
i mm nent closure of several of the air tour providers' businesses; (ii)
t he severe and pernmanent downsi zing of other air tour providers
busi nesses; (iii) the permanent, and irreparable interference with air
tour providers' contractual relationships with their donestic and
forei gn booking agents; and (iv) the deprivation of the air tour
provi ders' constitutional rights under the Equal Protection conponent
of the Fifth Anendnent.'' Reply to Hual apai at 2

Additionally, the Air Tour Providers took issue with the Hual apai's
recharacterization of the Air Tour Providers' request, arguing that it
did not ask “~“the FAA to “reconsider' its decision. That matter is now
before the Court of Appeals. Instead, the Air Tour Providers asked the
FAA to stay the inplenentation of its rules.'' Reply to Hual apai at 2.
In response to the Hual apai's assertion that the FAA | acks the power to
grant a stay request, the Air Tour Providers noted that the FAA



affirmatively stated that it has the authority to stay the effective
date of action pending judicial review pursuant to 5 U. S.C. section
705. Reply to Hual apai at 2-3. Furthernmore, the Air Tour Providers
noted that the Court's Order denying the Air Tour Providers' Mtion for
Stay stated that under the Federal Rul es of Appellate Procedure, the
Air Tour Providers were required to file a request for a stay pending
judicial review first with the FAA because they had not denonstrated
that to do so was "~ “inpracticale.'' Reply to Hualapai at 3. Finally,
the Air Tour Providers maintained that the request for a stay is not

ti me-barred because 14 CFR 11.73 does not apply.

The Trust also subnmitted an opposition to the Air Tour Providers
Motion, arguing the following: (1) The request is tine barred; and (2)
even if the FAA considers the Motion, the Air Tour Providers have
failed to denonstrate that they satisfy the four-pronged test. First,
the Trust maintained that the Stay Mdtion was filed in violation of 14
CFR 11.73 which pernits a request for reconsideration to be filed
within 30 days after the rule is published. The Trust noted that the
Air Tour Providers filed their request 118 days after publication--88
days after the regulatory deadline. Trust Opposition at 2.

Second, the Trust argued that the Air Tour Providers failed to
denonstrate that the FAA adopted the final rules arbitrarily and
capriciously or abused its discretion. The Trust maintained that the
Air Tour Providers' argument that the final rules violate the
Admi ni strative Procedures Act (APA) review al nost entirely on evidence
not in the admnistrative record. See Trust Opposition at 4-5. In
response to the Air Tour Providers argunent that the FAA violated the
RFA, the Trust argued that Section 603 of the RFA is not subject to
judicial review The Trust also maintained that the *~  RFA does not
require agencies to show that economc inpacts of their rules were
absolutely mnimzed; it requires only a description of steps taken to
m nimze significant econom c inpact on small entities consistent with
the stated objectives of the applicable statutes.'' Trust Opposition at
9 (enphasis in original quotation).

The Trust also argued that the Air Tour Providers failed to show
that the balancing of interests and injuries weighs in their favor
since econonic | oss does not constitute irreparable harm Trust
Opposition at 9. Mreover, the Trust noted that "“other parties, such
as the Grand Canyon Trust, et al. will be significantly injured if the
FAA grants the requested stay and suspension of the final rules.'

Trust Opposition at 10 (enphasis in original quotation). The Trust
stated that ~~Menbers of the Grand Canyon Trust, et al. are frequent
backcountry users who take great strides to enjoy unique w | derness
settings * * * Air traffic noise destroys the w | derness experience and
constitutes a significant injury to an interest protected by federa
law.'' Trust Qpposition at 10. Furthernore, the Trust argued that
Congress has already deternmined the public interest at stake when it
requi red determ nation that the “~“public interest would be served by
timely restoration of natural quiet in the Grand Canyon.'' Trust
Qpposition at 10.

The Air Tour Providers replied to the Trust's Qpposition on
Sept enber 14, 2000. The Air Tour Providers maintained that the Request
for Stay is an administrative proceedi ng before the FAA and is
conpletely separate and apart from any |egal proceeding to which the
Trust is a party. Reply to Trust at 1. The Air Tour Providers thus
mai ntai ned that the Trust does not have the right to file a response.
Furthernore, the Air Tour Providers took issue with the Trust's
argunent that the Air Tour Providers are time barred fromfiling their



Request for Stay. The Air Tour Providers made the sane basic argunent
in response to the Hual apai's Opposition. See Reply to Trust at 1-2

The Air Tour Providers argued that the FAA can in fact consider
evidence not in the adm nistrative record and there is no authority
barring the FAA fromso doing. Reply to Trust at 2. The Air Tour
Provi ders maintained that the FAAis ““required to consider evidence
of fered by Air Tour Providers of the irreparable harmthey have
suffered as a result of the Final Rules.'' Reply to Trust at 2.

The Air Tour Providers also took issue with the Trust's assertion
that the Air Tour Providers have failed to show that they are likely to
prevail in their claimthat the final rules are arbitrary and
capricious. Specifically, the Air Tour Providers argued that the
Trust's position that the Air Tour Providers have provided only ““thin
evidence'' that natural quiet was restored in the Grand Canyon prior to
i mpl ementation of the Final Rules is without merit. The Air Tour
Providers point to the “~“sworn testinmony of two acoustical experts
before the Subcommittee on National Parks and Public Lands of the
United States House of Representatives on two separate occasions'' and
the declaration by John Alberti. Reply to Trust at 3-4.

The Air Tour Providers also argued that the Trust's statenent that
the NPS' conputer sound nodel shoul d be given deference because ""it
has “expertise' in the field of acoustical nmeasurements'' is wthout
support. Reply to Trust at 4. The Air Tour Providers asserted that NPS
is "not entitled to any such deference when NPS cannot support its

approach even in theory.'' 1d. The Air Tour Providers then point to a
letter fromthe FAAto NPS in which the FAA all egedly characterized the
NPS' net hodol ogy as ““unrealistic,'' ““arbitrary and artificial,'' and
“‘not scientifically valid.'' 1d.

The Air Tour Providers also denied the validity of the Trust's
contention that the Air Tour Providers cannot support their clains
about the significant inmpact of these rules on the elderly and nobility
i mpaired individuals. Reply to Trust at 5.

In response to the Trust's assertion that Air Tour Providers
““cannot even bring the first RFA claimbecause it is a challenge of
the initial regulatory flexibility analysis and therefore, is not
subject to review,'' the Air Tour Provides stated that they are
challenging the ““final regulatory flexibility analysis
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of January 2000'' and that chal |l enges under section 604 of the RFA are
subject to judicial review Reply to Trust at 6. The Air Tour Providers
al so asserted that the Trust's argument that the FAA satisfied its
obligations under the RFA by ninimzing the significant econonic inpact
is without nmerit because the FAA has " “refused to take such steps'' 1d.
Finally, the Air Tour Providers naintained that the Trust's contention
that the parties it represents will be significantly injured if the FAA
grants the Stay Request is flawed because the standard is not
significant injury but ““irreparable injury or harm'' Rely to Trust at
7. The Air Tour Providers nmaintained that only they have denonstrated
irreparable injury. 1d.

Agency Response
A. The Air Tour Providers Request |Is Not Time Barred

The FAA is not considering this request to be tine-barred-VWile the



FAA woul d not nornally consider a stay notion filed 188 days fromthe

i ssuance of a rule to be tinely, in this instance, the Air Tour
Providers first sought remedy in the United States Court of Appeals for
the District of Colunmbia Circuit. The governnent then filed a Mtion
for Sunmary Denial of the Air Tour Provider's notion based on the fact
that the Air Tour Providers did not file first before the FAA and thus
exhaust its adninistrative renedies as required by the Federal Rule of
Appel | ate Procedure Rule 18. The Court granted the governnent's Nbtion
for Sunmary Denial on July 19, 2000. The Air Tour Providers then filed
this Stay Motion with the FAA on July 31, 2000. Thus, the FAA does not
intend to act in bad faith by refusing to even consider the Air Tour
Provi ders' Mdtion because of the length of time that has passed between
the issuance of the rule and the Air Tour Providers' stay request to
the FAA. Notably, the Air Tour Providers filed their Mdtion with the
FAA twel ve days after the Court granted the governnent's Mtion for
Sunmmary Deni al

B. The Four-Pronged Test Enunciated in Washi ngton Metropolitan |Is Not
Applicable to an Admi nistrative Proceedi ng

The Departnent of Transportation has previously found that the
four-pronged test enunerated in Washington Metropolitan for deterring
whet her to grant a stay of rules pending litigation is applicable to
the appellate courts only. Albert O MCaul ey; Herbert Gene Vance
Duncan Bl ack Parker, FAA Docket CP89SC0149; FAA Docket CP89SC0137; FAA
Docket CP89S(Q0182, 1990 FAA LEXI S 200 (January 12, 1990). " “The prinmary
stay consideration at the trial level usually relate[s] to whether the
public interest or the interest of the private parties involved, or
both woul d be served by a delay of the proceeding.'' Id. at 7. The
public interest, in this case, has been expressed by Congress in Public
Law 100-91--to substantially restore natural quiet to the Grand Canyon
Nati onal Park. Congress gave the NPS broad discretion to define
substantial restoration of natural quite. The agenci es have deterni ned
that the final rules at issue in this stay request woul d rmake
substantial gains in achieving this goal. Thus, to delay or suspend the
effective date of these rules would be contrary to the purpose of the
Congressi onal nandate, unless another public interest or private
interest was served by a stay. The private interests alleged by the Air
Tour Providers primarily concern the econom c inmpact of the rules.
These interests have already been considered by the FAAin the fina
rules. There is no additional evidence presented by the Air Tour
Providers that warrants shifting the bal ance achi eved by these rules.
Thus, the FAA has determined that inplenenting the final rules furthers
the public interest by limting the nunber of air tours that are
pernmitted in the Park and establishing new routes and air space
configurations in the Special Flight Rules Area, thereby pronoting the
statutory goal of substantial restoration of natural quite.

C. The Air Tour Providers Have Not Satisfied the Four-Part Test
Enunci ated in Washi ngton Metropolitan

Even if the four-part test enunciated in Washington Metropolitan is
applicable to the FAA's adninistrative proceeding, the Air Tour
Provi ders have not denonstrated that the test is satisfied and thus,
that a stay of the Commercial Air Tour Limtations final rule and the
Air Space Mdification final rule is warranted.
1. The Air Tour Providers Have Not Denonstrated That They Are Likely To



Prevail on the Merits

In support of their contention that the FAA has viol ated the APA by
issuing the final rules in an arbitrary or capricious nmanner, the Air
Tour Providers submit contrary acoustical data in an attenpt to
di scredit the agency's anal ysis supporting the need for the final rule.
See Motion for Stay, Exhibit A Statenment of John Al berti. M. Al berti
takes issue with the sound studies conpleted by the FAA and NPS in the
1990's and states that he " “performed a neutral study of aircraft sound
levels in the Grand Canyon.'' Al berti Statenent at 2. M. Alberti's
statement is simlar to a statenment filed in the public docket that is
part of the administrative record to this proceeding, see
Admi ni strative Record, Docunent Number 69, Comrent No. 38.

As explained in the final rule, the FAA and NPS deternined after
the 1996 final rule that the aircraft cap did not adequately linit
growt h and noi se nodeling ~“indicated that the potential growth in the
nunber of operations could erode gains nade toward substantia
restoration of natural quiet.'' See 65 FR at 17713. The NPS concl usion
that substantial restoration was not going to be achi eved under SFAR
50-2, as anended in Decenber 1996, was explained in detail in the SEA
See SEA at 1-5, 4-17--4-22. The fact that the Air Tour Providers have
subm tted acoustical studies to contradict the studies conducted by FAA
and NPS does not denpnstrate that the FAA violated the APA in issuing
the final rules. It sinply indicates that scientific or statistic
anal yses can differ. The law is clear, however, that the Court "~ “will
gi ve due deference to the agency especially when the agency action
i nvol ves eval uating conplex scientific or statistical data within the
agency's expertise.'' Natural Resources Defense Council, Inc. v. EPA,
194 F.3d 130 (D.C. Gr., 1999). In this case, the FAA has denonstrated
a rational connection between the facts and its choice and thus it has
satisfied the rationality standard.

The Air Tour Providers argunment that the agencies acted arbitrarily
and capriciously by " "abandoning the definition of natural quiet they
have used since the Overflights Act was enacted, in 1987, substituting
a “detectability'' standard for the "“noticeability standard'' is also
flawed. See Motion at 8. It is not unexpected that over tine new
i nformati on, data and technol ogy might result in a well-considered
refinement in nethodol ogy. When such a situation occurs, “~“* * * an
agency changing its course nmust supply a reasoned anal ysis indicating
that prior policies and standards are being deliberately changed, not
casually ignored. * * *'' Geater Boston Television Corp. v./ FCC, 444
F.2d 841 (D.C. Cir., 1970); cert. denied, 403 U S. 923, 29 L. Ed. 2d
701, 91 S. C. 2233 (1971).

Section 3 of Public Law 100-91 authorizes the Secretary of Interior
to provide continued advi ce and reconmendati ons to the FAA regardi ng
the interpretation of policy on noise
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i mpact assessnment at GCNP. Section 3 further directs that the FAA adopt
t he recomendati ons of NPS "~ “wi thout change unl ess the Admi nistrator
determines that inplenenting the recommendati ons woul d adversely affect
aviation safety.'' The two agenci es have been seeking to achieve
substantial restoration of natural quiet at GCNP pursuant to these
congressi onal nandates. Therefore, in the Decenber 1996, Final EA, as
part of the noi se nethodol ogy for determ ning substantial restoration
of natural quiet and based upon NPS reconmendations, the FAA defined
the threshold for evaluating the percent of time each day (12 hour



daytinme period) that aircraft would be audible in the park as three
deci bel s above anbient. The use of this noticeability standard and
nmet hodol ogy was upheld in Grand Canyon Air Tour Coalition v. FAA, 154
F.3d 455 (D.C. Cir., 1998).

Since 1996, NPS has refined the noise i npact assessnent nethodol ogy
to be used in defining substantial restoration of natural quiet at GCNP
to nore accurately reflect the potential for aircraft noise inmpacts in
t he park based on the specific characteristics of the different areas
of the Park. NPS explained its rationale for refining the nethodol ogy
used to define substantial restoration of natural quiet inits Public
Noti ce "~ Change in Noise Evaluation Methodol ogy for Air Tour Operations
Over Grand Canyon National Park, 64 FR 3969, published January 26,

1999. See Administrative Record, Docunent 108. The NPS al so published a
Noti ce of Disposition of Public Coments and Adoption of Final Noise
Eval uati on Met hodol ogy, 64 FR 38006, on July 14, 1999. See

Admi ni strative Record, Docunent 121. The January 26, 1999, Federa

Regi ster Notice explained that the standard for substantial restoration
of natural quiet remained unchanged and only the eval uati on methodol ogy
was to be refined. 64 FR at 3969-3970; see al so 64 FR 38006, 38008. NPS
further explained that it would apply two different threshold levels to
different parts of the Park based upon its anal ysis of regions of the
park that were determ ned to have greater or |ess noise sensitivity.
Those areas of the Park enconpassing the devel oped areas woul d be

eval uated using the three deci bels above anbient threshold (i.e., Zone
1), while areas wi thout devel opnent, or "~ back country'' areas would be
eval uat ed using the eight bel ow anmbient threshold (i.e., Zone 2). NPS
described at length how it devel oped the eight deci bel s bel ow anbi ent
threshold, the aircraft noise nonitoring, natural amnbient neasurenents
and | NM conversion and cal culations required inits July 14, 1999

Noti ce and Disposition of Corments. 64 FR 38006-38012. In the fina

rule for the Conmercial Air Tour Limtation, NPS and FAA further
clarified that “~“the mnus 8 decibels below anbient is not the sound

| evel at which aircraft nust operate or the acoustic level that nust be
achieved. It is a mathemati cal conversion necesitated by the conputer
nodel i ng. The m nus 8 deci bels bel ow anbi ent describes the “starting
poi nt' at which the measurenent of substantial restoration begins.'' 65
FR at 17721. Therefore, the refinenent of the thresholds for evaluating
substantial restoration of natural quiet at GCNP was not arbitrary and
capricious nor contrary to Public Law 100-91

In their reply to the Trust's Response to the Adninistrative Mtion
for Stay, the Air Tour Provider's cite to a letter fromFAA to NPS
dat ed June 6, 2000, to support their contention that the FAA has
criticized the NPS noise nethodol ogy. This letter contained FAA
conments to NPS on its Draft Director's Order #47, °~ Soundscape
Preservati on and Noi se Managenent.'' The FAA has never interpreted
Director's Order No. 47 as applying to GCNP. The quotes relied upon by
the Air Tour Providers to support their assertion that the FAA
criticized the NPS noi se nmet hodol ogy actually addressed certain
assunptions, quantitative assessnents and approaches to eval uating the
basel i ne noi se environnent, aircraft noise inpacts and noise | evels
proposed by NPS to be utilized in National Park units that do not have
| egislative directives. Therefore, the refined eval uati on met hodol ogy
for substantial restoration of natural quiet at GCNP is not the subject
of the June 6th letter, and the Air Tour Providers references to this
letter are both out of context and inapplicable to the subject of the
Motion for Stay.

The Air Tour Providers also have failed to denpnstrate that the FAA



acted arbitrarily and capriciously by focusing on aircraft sound
generated by commercial air tour operators. Public Law 100-91 set forth
a broad mandate that the FAA issue regul ations, pursuant to
recomendations by NPS, to regulate aircraft overflights so as to
substantially restore natural quiet at the Park. Congress gave the NPS
maxi mum di scretion to deternine the best neans to effect the goal. NPS
recommended an operations linmitation on air tour aircraft in its Report
to Congress. See Recommendation 10.3.10.3, Report on Effects of
Aircraft Overflights on the National Park System Septenber 12, 1994.
Furthernore, the record supports the decision to focus on commercia
air tour aircraft. As the FAA stated in the Conmercial Air Tour
Limtations Final Rule, “"noise generated by aircraft conducting
conmercial air tours presents a specific type of probl em because these
aircraft generally are operated repeatedly at |ow altitudes over the
sanme routes.'' 65 FR at 17710. Additionally, FAA data indicates that
the volune of commercial air tour traffic is much higher then genera
aviation traffic. See Regul atory Evaluation Final Rule, Comercial Air
Tour Limitation in the Grand Canyon National Park Special Flight Rules
Area, at 21 (January 21, 2000). Thus, the FAA's focus on comercial air
tour aircraft is supported by the findings in the Record and the broad
mandate set forth in Public Law 100-91.

The FAA also did not act arbitrarily and capriciously by
determining to inpose a linmtation on commercial air tours instead of
adopting the quiet technol ogy standards proposed in Decenber 1996. In
the final rule on Comrercial Air Tour Limtations, the FAA reiterated
its coomitnment to devel oping a quiet technol ogy standard. 65 FR at
17714. However, due to the nunerous issues raised by commenters in the
NPRM on Noi se Limtation of Aircraft Operations in the Vicinity of
Grand Canyon National Park (Docket 29770), issuance of the final rule
in the Noise Limtations rul enaki ng has taken | onger than antici pated.
It is noteworthy that in that rul emaking as well, nmany commenters
mai nt ai ned that inposition of quiet technol ogy woul d pose an
unr easonabl e financial burden on the air tour industry. See 65 FR
17714. Because the agencies found that growth in the industry had only
tenporarily arrested due to economi c factors, they determ ned that an
operations limtation was necessary to ~“nake significant strides
towards neeting the statutory goal'' by the 2008 deadline set by the
President of the United States. 65 FR 17714; see 65 FR 17709
(explaining the goals set forth in the President's menorandum of Apri
22, 1996).

Additionally, the final rules at issue in this stay request were
i ssued prior to the enactnment of the National Park Air Tour Managenent
Act. Thus, contrary to the Air Tour Providers' assertions, the issuance
of the Commercial Air Tour Linmtations final rule and the Air Space
Modi fication final rule does not violate any | aw. The FAA al so notes
the fact that operators nmmde equi pnent deci sions to purchase different
aircraft is not persuasive since the equi pnment decision was voluntary
and specul ative at best. The FAA never finalized the
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Noi se Limitations Final Rule, thus the FAA has not nandated a
definition of quiet technology air tour aircraft.

Contrary to the Air Tour Providers' accusations, the FAA considered
conmments by the air tour operators on the route systemin devising the
routes. The Air Tour Providers' Mdtion contains statenents by Ms.
Brenda Hal verson, Papillon Airways, Inc., and M. Ron WIllianms, AirStar



Hel i copters, opposing the new route structure that goes up over the
north rim because there is no turnaround in the Zuni Corridor for
helicopters. NPS, in its Report to Congress, indicated that elimnating
two way traffic in the flight corridors was critical to achieving
substantial restoration of natural quiet. Thus, where possible, FAA has
attenpted to minimze two-way traffic in the Dragon and Zuni Poi nt
Corridors. The Dragon Corridor has a turnaround for helicopters only.
The Zuni Point Corridor has a turnaround for fixed wing aircraft. Both
heli copters and fixed wing aircraft operating in the Zuni Point
Corridor have the option of going up over the North Rm or if
necessary using Black 2 and Green 3 routes that go east around the
Desert View Flight Free Zone. The novenent of the Black 2 and Green 3
was necessary in order to protect Traditional Cultural Properties
identified during the consultation process with the Native Anmerican
Tribes. See 65 FR 17739; SEA at 4-40-41, Appendix H

Additionally, the FAA finds that the Air Tour Providers
al l egations that the new routes are unsafe are without nmerit. The new
routes were devel oped based on " "airspace configurations, safety
consi derations, the goal of substantial restoration of natural quiet in
the GCNP, economic considerations, consultation with Native Anerican
tribes'' and coments received in response to the initial Notice and
prior route proposals. 64 FR 37191 (July 9, 1999). As is typical when
routes are change, the FAA flight checked the routes for safety.
Additionally, the FAA created a conputer nodel to assess the inpact of
peak conditions on the new route system See 65 FR 17719-20. The FAA's
primary concern is that air tour operators do not concentrate the use
of their allocations into one season which could pose a safety concern
and i npede the goal of achieving substantial restoration of natura
quiet. Id.

The Air Tour Providers assertion that these rules are arbitrary and
capricious because they violate the Rehabilitation Act is
unsubstantiated. First, the Air Tour Providers nake no specific
all egation as to the provisions of the Rehabilitation Act that are
violated and the citation referenced in the quotation contained in the
Motion is not applicable. Second, The Air Tour Providers' evidence as
to the percentage of air tourists who are nobility inpaired, elderly or
handi capped varies dramatically dependi ng upon which operator is
providing the information. (See Statenent of Brenda Hal verson
supporting Motion for Stay indicating that over 75% of the Air Tour
Provider's clients are handi capped, mobility inmpaired or elderly;
Statenent of Ron Nornman supporting Mtion for Stay indicating no | ess
than 40% of AirStar Helicopters clients account for handi capped,
mobility inpaired or elderly; Conmments of Grand Canyon Air Tour
Council, Septenber 3, 1999, indicate that about 20% of air tourists are
““physically challenged.'') The FAA noted in the Commercial Air Tour
Limtations Final Rule that " over 50% of the air tour visitors to GCNP
al so visit the Park on the ground. Also, people who are handi capped,
inmpaired or elderly will continue to enjoy access to the GCNP.'' 65 FR
17716. Thus peopl e who are handi capped, nobility inpaired, or elderly
will have the sane ability to access the Grand Canyon by air as other
i ndi vi dual s.

The Air Tour Providers also attack FAA' s choice of base year for
the flight Iimtation because the FAA did not use current data. The
FAA' s choi ce of base year was reasonable and is thoroughly discussed in
the Commercial Air Tour Limtations Final Rule wherein the FAA stated:

Data on operations levels for the year May 1, 1997 through Apri



30, 1998 conprised the nobst accurate and current data avail abl e
during the period that this rule was being drafted. Data
subsequently collected fromthe industry for the year May 1, 1998

t hrough April 30, 1999 show a slight decline in the nunber of total
operations fromthe previous year. Thus the FAA and NPS believe that
the period from May 1, 1997 through April 30, 1998 is a
representative year for the purpose of inposing this allocation. See
65 FR at 17718.

At the tinme this rule was being drafted, the data for the period May 1,
1999- April 30, 2000 was not avail abl e.

The Air Tour Providers' assertion that the use of the base year
data violates the RFA and that the FAA ignored the Small Business
Adm nistration's (SBA) conmments is unsubstantiated. The SBA did not
provi de any coments to the docket on the final rules until Decenber
20, 1999 where SBA presented its concerns at a neeting between the
O fice of Managenent and Budget, the FAA and representatives of the Air
Tour Providers. (In fact, representatives of the Ofice of Econonics
and Policy attenpted to neet with SBA several tinmes during the tine
period the final rule was being drafted, but SBA was unable to attend
schedul ed neetings.) The coment period to the NPRM cl osed Septenber 7,
1999. At the OMB neeting the SBA noted that "~ “the use of future years,
or an average of the next 2 years, might be an alternative that nore
accurately reflects the narketplace within the Grand Canyon tour
industry and will aid in the forecasting industry growth rates.'' See
Adm ni strative Record, Docunent 70, Conment 277. The FAA believes its
anal yses of the subsequent base year dispels any concern that this year
was an aberration; instead it appears that the base year is part of the
busi ness cycle. See Exhibit A Statenment of Alan Stevens to Mdtion to
St ay.

The Air Tour Providers' claimthat the agencies' were arbitrary and
capricious in relying upon an invalid computer sound nodel and bi ased
sound data is equally unfounded. The Air Tour Providers rely on
statenments nade by John Al berti asserting that the conputer nobdel used
by the agencies is without scientific basis. To the contrary, the "~ FAA
chose to use the Integrated Noise Model (INM for GCNP anal ysis because
of its: (1) Wdespread scientific acceptance; (2) use of methodol ogy
that conforns to industry and international standards; (3) measurenent-
derived noi se and perfornance data; (4) ability to cal cul ate noise
exposure over varying terrain elevation; and (5) adaptability and
reliability for assessing a variety of situations, including GCNP noi se
i mpacts.'' See SEA at 4-5--4-6. The INMis well accepted in the
scientific community and nmeets the standards of the Society of
Aut onoti ve Engi neers Aerospace Infornmation Report (Air) as well as the
International Civil Aviation Organization (I1CAO Circular. See SEA at
4-6. The INM was specifically nodified for GCNP purposes. These
nodi fi cations, along with the aircraft and operational data inputted
for nmodeling, assessing and predicting aircraft noise at GCNP were
anal yzed and explained in detail in the SEA

The Air Tour Providers did not provide an adequate basis for their
statenment that the FAA relied on biased sound data. The NPS provided
i nformati on on data collection in its Disposition or Comments. 64 FR
38006. Additionally, the FAA provided aircraft and operational data
utilized in its noise nodeling in the SEA. Again, the lawis clear, the
Court "~ "will give due deference to the agency especially when the
agency action involves evaluating conplex scientific or statistica
data within the agency's expertise.'' Natura
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Resour ces Defense Council, Inc. v. EPA, 194 F.3d 130 (D.C. Cir., 1999).

Finally, as stated earlier, the final rules were issued and the
acconpanyi ng SEA and Record of Decision were conpleted prior to the
enact ment of the National Parks Air Tour Management Act cited by the
Air Tour Providers. Therefore, the agencies are not in violation of the
| aw. Regardless, the INMis a reasonable and professionally accepted
nmet hod for assessing and predicting aircraft noise i npacts and
t herefore the agencies' reliance on the nodel and aircraft and
operational data is not arbitrary and capricious.

The Air Tour Provider's assertion that the exception created for
operators |landing at the Hual apai reservation under contract with the
Hual apai Tribe is arbitrary and capricious is contrary to |law. Wen
Congress passed the | ndi an Reorgani zati on Act of 1934 an overriding
purpose of that Act was ~"to establish machinery whereby Indian tribes
woul d be able to assume a greater degree of self-governnent both
politically and economically.'' Mrton v. Mancari et al., 417 U S. 535,
541; 94 S.Ct. 2474 (1974). Congress in 1934 "“determ ned that proper
fulfillnment of its trust required turning over to the Indians a greater
control of their own destinies.'' Id. at 552. The FAA determni ned that
"“the Hual apai would be significantly adversely inpacted from an
econoni ¢ perspective if the operations lintation were applied to
operators servicing Grand Canyon West Airport in support of the
Hual apai Tribe.'' 65 FR at 17718; see pages 17714-17715 and 17726-17727
(regarding trust responsibility and cost inpact on tribe); see also
Fi nal Regul atory Evaluation at 98-110. Any operator has the opportunity
to obtain the benefits of this exception (i.e., relief from
al | ocations) provided the operator has a contract with the Hual apa
Tribe and satisfies the conditions of the exception. The Hual apa
deci de which operators to contract with.

The exception fromallocations applies to the air tour operators
servi cing the Hual apai Reservation. Contrary to assertions by the Ar
Tour Providers, this exception does not violate the Air Tour Provider's
constitutional rights and in fact, the Air Tour Providers do not
actually identify any constitutional rights that have been vi ol at ed.
Furthernore, the Air Tour Providers ignore the fact that if the
Hual apai Tribe is enjoying " “unparalleled econonic growth,'' the Ar
Tour Providers also are benefiting since they are providing the flight
service to the Hual apai reservation.

2. The Air Tour Providers Have Not Substantiated I|rreparable Econonic
Losses Nor Have They Denpnstrated the Quantum of HarmIs G eat

In showing irreparable harm °~ the novant nust provide the proof

that the harm has occurred in the past and is likely to occur again, or
proof indicating that the harmis certain to occur in the near
future.'' Wsconsin Gas Co. v. FERC, 758 F.2d 669, 673 (D.C. Cir.
1985). The Wsconsin Court further stated that "~ econom c | oss does
not, in and of itself, constitute irreparable harm'' I1d. Thus, if the
Air Tour Providers are in fact |losing custonmers, it does not constitute
i rreparabl e harm since the | oss of custonmers is due to the reduction in
flights in the SFRA, which is the purpose of the flight linmtation. As
di scussed above, the reduction in flights is necessary in order to
achieve the statutory goal of substantial restoration of natural quiet
and to neet the President's goal for achieving substantial restoration
by 2008.

The Air Tour Providers also do not provide any direct evidence that



the harmthey are suffering is imediate and i mminent and will occur
over the next 6-9 nmonths while this litigation is ongoing. The FAA s
Conmercial air tour limtations final rule became effective My 4,

2000. The operators received a full years worth of allocations for the
year 2000. The operators do not provide evidence that they are close to
exhausting or have exhausted these allocations and thus nust stop
conducting business. In fact, M. Alan Stevens of G and Canyon Airlines
only acknow edges the theoretical possibility that he could exhaust his
al l ocations. See Statement of Al an Stevens at page 4. Wether the
operators will then incur damages for the year 2001 is also theoretica
and depends on demand for air tours during the portion of 2001 that
coincides with the litigation. Thus, at this point, there is no clear
evi dence submitted by the Air Tour Providers that the operators
currently are losing noney for the year 2000 because of the allocation
requirenent or that they will | ose noney for the first half of 2001
because of this requirenent. Additionally, while some of the operators
statements assert they may go out of business with the inposition of
the linmtations rule and the routes, they do not provide direct

evi dence to denpbnstrate that their dem se is due to these rules and not
to the cumul ative effect of past business conditions in the nmarket.

The Air Tour Providers also argue irreparable injury because the
FAA has not mnimzed the inpact of the longer tour routes or the " “use
it or lose it provision.'' The FAA has attenpted to mininize the inpact
of the longer routes to the extent possible by creating a fixed w ng
turnaround in the Zuni Point Corridor. The Dragon corridor contains a
turnaround for helicopters. See 65 FR at 17698. Wth regard to the use
it or lose it provision, the FAA elim nated the peak/ non-peak
distinction that was initially contained in the NPRM Thus, Ron
Norman's assertions that the ~"FAA will rescind any flight allocations
that go unused during either the Peak or non-peak season'' is
unf ounded. See Exhibit A Statenment of Ron Norman at paragraph 7.

Furt hernore, the FAA adopted suggestions by conmenters to soften
the use it or lose it provision by lengthening the tine period. In
fact, the FAA adopted a provision simlar to Papillon's suggestion in
its coomments whereby after 180 days of inactivity, the operator sinply
sends in a letter of intent to operate that indicates why the operator
did not operate for 180 days and when it intends to resune business.
The operator then nay have up to another 180 days to resune operations,
as approved by the Flight Standards District Office. An operator would
have up to 360 days of inactivity, as suggested by Air Star Helicopters
inits coimments. See 65 FR 17721-17722.

The FAA's Regulatory Flexibility Act analysis conports with the
requirenents of the RFA. See generally, Final Regulatory Eval uation
Conmmercial Air Tour Limtations Final Rule and Airspace Mdification
Final Rule, January, 2000. Providing statistical analysis to counter an
agency's own analysis is not sufficient to show that an agency acted
arbitrarily and capaciously since a court will "“give due deference to
t he agency especially when the agency action invol ves eval uating
conplex scientific or statistical data within the agency's expertise.'
See NRDC v. EPA 194 F.3d 130 (D.C. Cir., 1999). Furthernore, the fact
that the FAA did not proceed first with the Quiet Technol ogy Rul emaki ng
or some other alternative now preferred by the Air Tour Providers is
not indicative that the agency violated the APA. The law is clear that
an ~"agency is entitled to the highest deference in deciding priorities
anong i ssues, including the sequence and grouping in which it tackles
them'' Allied Local and Regional Manufacturers Caucus, et al., v. EPA
215 F. 3d 61 (2000). The agency provided a detail ed econonic anal ysis



and RFA anal ysis that addressed alternatives to the adopted alternative
and di scussed reasons why those
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alternatives were not adopted. Thus it has satisfied its mandate under
t he RFA.
3. The Air Tour Providers Have Not Denonstrated That the Wi ghi ng of
the Interests Favors a Stay

The FAA, in enacting these rules is carrying out the statutory
mandate set forth in Public Law 100-91--to substantially restore
natural quiet in the GCNP. It has been 12 years since the enactnent of
this legislation and the FAA has attenpted to work with the Air Tour
Provi ders, the Indian Tribes, the environmental groups and the Nationa
Park Service to cone to a resolution with regard to the neans of
substantially restoring natural quiet. The FAA believes that this rule
achi eves the proper bal ance that Congress sought in adopting Public Law
100-91 between the interests of the Air Tour Providers and those of the
environnmental interests and makes significant gains in substantial
restoration of natural quiet. See 65 FR 17713. This bal ance is
evi denced by the fact that the governnment has been sued in the District
of Colunmbia Circuit Court of Appeals for the United States by one party
(Air Tour Providers) clainmng the governnment has done too much in
effecting the goal of Public Law 100-91 and by another party (G and
Canyon Trust, et al.) clainmng the governnent has not gone far enough
in fulfilling the statutory nmandate. The Air Tour Providers have not
denonstrated why their interests outweigh the interest expressed by
Congress in passing Public Law 100-91.

D. Concl usi on

G ven that the Air Tour Providers cannot prevail under either the
public interest test followed by the Departnment of Transportation, or
t he Washington Metropolitan test followed by the Circuit Court, the FAA
hereby denies the Air Tour Providers' Mtion to Stay the final rules.

I ssued in Washi ngton, DC on Cctober 3, 2000.
Jane F. Garvey,
Adnmi ni strator.
[ FR Doc. 00-25952 Filed 10-10-00; 8:45 ani
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