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	US Department of the Interior’s Guidance for the Use of Conservation Banks for the Mitigation of Impacts on Threatened and Endangered Species

In May of 2003, the United States Department of the Interior issued guidance for the establishment, use and operation of Conservation Banks. The guidance provides an incentive-based approach to endangered species conservation, which if used in coordination with other tools available to the U.S. Fish and Wildlife Service can aid in the recovery of the threatened and endangered species. 

Purpose and Scope of Guidance

The purpose of this guidance is to provide information on the establishment, use, and operation of conservation banks to provide a tool for mitigating adverse impacts to species listed as threatened or endangered under the Endangered Species Act of 1973, as amended. These banks will be mainly used for candidate species in concert with Candidate Conservation Agreements with Assurances or as a forerunner to a multiple species Habitat Conservation Plan effort that covers listed and nonlisted species.

The guidance can be used to set up the use and operation of public conservation banks, privately sponsored conservation banks and third-party banks (i.e., entrepreneurial banks). The guidance is intended to provide FWS personnel in doing the following:

1. evaluate the use of conservation banks to meet the conservation needs of listed species;

2. fulfill the purposes of the ESA; and

3. provide consistency and predictability in the establishment, use and operation of conservation banks.

The use of conservation banks should be evaluated in the context of unavoidable impacts of proposed projects to listed species. Occasionally, the use of off-site banks may be the only mitigation alternative when on-site conservation measures are not practicable for a project or when the use of the bank is environmentally preferable to on-site measures. 

Background

From the Service’s perspective, conservation banks reduce the piecemeal approach to conservation efforts that can result from individual projects by setting up larger reserves and improving habitat connectivity. From the project applicant’s perspective, it saves time and money by identifying preapproved conservation areas, identifying “willing sellers,” increasing flexibility in meeting their conservation needs, and simplifying the regulatory compliance process and associated paperwork. From the landowner’s perspective, it provides a benefit and an opportunity to produce income from what may have previously been considered a liability.
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What is a Conservation Bank?

A conservation bank is a parcel of land containing natural resource values that are conserved and managed forever, through a conservation easement held by an entity responsible for enforcing the terms of the easement, for specified listed species and used to offset impacts occurring elsewhere to the same resource values on nonbank lands. 

Banks are usually large enough to hold the mitigation of multiple projects. A project proponent will get some natural resource values within the bank to offset the impacts to those same values off-site. 

The bank is specifically managed and protected by the banker or designee for the natural resource values. The values of the natural resources are translated intro quantified ‘credits.” Generally, the credit price will include funding for the long-term natural resource management and protection of those values. 

Project components can complete their conservation needs or requirements through a onetime buy of credits from the conservation bank. A bank can be set up in a few different ways:

· Acquisition of existing habitat;

· Protection of existing habitat in certain situations;

· Prescriptive management habitats for specified biological characteristics.

Banks can be created for specific projects, or can be developed from a circumstance where a project proponent sets aside more area than is needed for the immediate project, or the specific project proposed is carried out over a long period of time. A conservation bank can also be created as an entrepreneurial effort in anticipation of an independent customer base with several different potential projects.

Once conservation banks are set up, each credit sold through the bank is considered to be part of the environmental baseline for a project. As a result, future project evaluations and listing or delisting decisions can be made in an ecological context. Therefore, it is important that conservation banks be set up in eternity, regardless of the future status of the species for which the bank was initially set up.

Wetland Mitigation Banking vs. Conservation Banking

The wetland mitigation banking policy was completed in November of 1995. The main purpose of the wetland mitigation banking idea was to provide compensation for adverse impacts to wetlands and other aquatic resources before the impact. This is similar to the purpose and intent of setting up guidance of conservation banking.

Under Section 404 of the Clean Water Act, impacts to wetlands are mitigated sequentially by avoiding impacts, minimizing impacts, and as a last resort, compensating for those unavoidable impacts. Compensatory mitigation involves creation, restoration, or improvement of lost functions and values of impacted wetlands. In absence of mitigation banking, this often resulted in small, isolated wetlands being restored without long-term value. The wetland mitigation banking idea was used to consolidate smaller mitigation requirements for wetland impacts. Typically, the mitigation bank policy is used to set up credits based on the restored or improved value of the area, and discouraged setting up preservation banks. 

Conservation banking has transferred the idea of wetland mitigation banking to endangered and threatened species conservation with a few minor differences. While in wetland mitigation banking the goal is to replace the exact function and values of specific wetland habitats that will be adversely impacted by a proposed project, in conservation banking the goal is to offset adverse impacts to a species. The difference in these two program goals account for differences in the policies guiding the operation of the two types of banks. 

In contrast, to mitigation banks, a proper role of conservation banks is to preserve existing habitat with long-term conservation value to mitigate loss of other isolated and fragmented habitat that has no long-term conservation value to the species. On the other hand, the focus and intent of wetlands mitigation banking is on keeping the functions and values present in a particular watershed.

Endangered species conservation banking has been carried out in California since 1995, where the FWS has worked with the State of California Department of Fish and Game (CDFG). 

Policy Consideration

The FWS intent is that this guidance be applied to conservation bank proposals presented for approval from the effective date of this guidance and to those in the early stages of planning or development. 

Conservation banking can help both the section 7 and section 10 processes in reaching their goals. One way to offset these types of impacts is to include in the project design a plan involving the restoration and/or protection of similar habitat on and/off-site. Buying credits in conservation banks is one method of protecting habitat off-site or on-site.

Authorities

Section 7 (a) (1) of the ESA requires that all Federal agencies use their authority by carrying out programs for conserving listed species. Section 7 (a) (2) also requires each Federal agency to consult with the Service regarding effects of their actions to insure the continued existence pf listed species will not be risked and that designated critical habitat will not be destroyed or adversely changed. Including conservation measures for the listed species in the Federal agency’s project description can minimize impacts to listed species. These conservation measures could include, if fitting, protection of off-site listed species habitat through the buy of credits in a conservation bank.

Section 10 (a) (1) (B) of the ESA allows the FWS to issue permit for the incidental take of endangered and threatened species to nonfederal entities. This type of permit allows a nonfederal landowner to continue with an activity that is legal in all other respects, but that results in an incidental taking of a listed permit. A habitat conservation plan (HCP) must go with an application for an incidental take permit. The intent of the HCP is to ensure the impacts of the permitted action on a covered species are adequately minimized and mitigated and the action does not reduce the survival and recovery of the species. Mitigation may include off-site protection of the listed species and its habitat and may take form of buying credits in an approved conservation bank.

Planning Consideration for Establishing Conservation Banks

Goals and Objectives

· Provide an economically effective process to offset the adverse impacts of proposed projects to listed species.

· The bank should focus on producing conservation benefits for the species for which the bank is being set up.

· Site banks in suitable areas that can reduce the threat of fragmentation and address other threats that a species might face.

Conservation Strategy

Any conservation strategy should identify threats, conservation needs and actions that address those threats and needs in the service area.  This information can aid FWS in evaluating whether the banking concept, the geographic location, the size, and management for the species is suitable. The conservation strategy or species conservation needs should address the reasons which caused the species to be listed and must be based on scientific principles.

Principles of Conservation Bank Evaluation

Both Section 7 and Section 10 require evaluating a project’s adverse effects to a species and determine whether a proposed project, with any offsetting measures, will risk the continued existence of the species. The FWS agrees that projects that include adequate mitigation of impacts through the buy of bank credits are consistent with the conservation needs of the species covered by the bank.

When the FWS evaluated the proposed mitigation package that is intended to offset adverse effect to listed species, the FWS evaluates whether the mitigation will fit into the conservation needs of the species. Two important issues in evaluating any conservation bank include: 1) siting of the bank and 2) management of the banking program. 

For many species individual conservation banks are seldom large enough to support a viable population of a threatened or endangered species over the long term. However, if the bank is found next to an existing area managed for conserving that species, even a small conservation bank may increase the likelihood that a viable population can be kept there. Sites that otherwise appear to be good locations for conservation banks may turn out, on closer examination, to be inappropriate because of expected land-use changes in the surrounding area.

The bank’s management program is equally important as the siting of a bank. Seldom will the needs of a threatened or endangered species be met on an unmanaged piece of property. 

Eligible Lands

Conservation banks may be set up on the following lands:

· Tribal 

· Local

· Private

· State

One important note is the use of conservation banks on federal lands is not banned under this guidance, although there may be special considerations about applicability of conservation banks on federal lands. Future guidance is forthcoming to address this issue. Until specific guidance is issued, the use of conservation banks on federal lands would occur on a case-by-case basis after review and approval by the Director.

Land used to set up conservation banks must not be previously labeled for conservation purposes (e.g., parks, green space, municipal watershed lands), unless the proposed label as a bank would add more conservation benefit. Where conservation values have already been permanently protected or restored under other Federal, State, Tribal, or local programs benefiting federally listed species, the FWS will not recommend, support, or advocate the use of such lands as conservation banks for mitigating impacts to species listed under the ESA. Where federal funds have been used in setting up a bank, assigning credits to the bank will be proportionate to the nonfederal contribution. 

Site Selection

FWS will give careful consideration to the following factors when determining the use of a site for achieving mitigation:

· Ecological suitability

· Location of the site

· Size of the site

· Configuration of the proposed bank

· Topographical features

· Habitat quality

· Compatibility of existing and future land use activities surrounding the bank

· Species use of the area

Bank boundaries should typically be drawn to exclude developed areas or other areas that cannot reasonably be restored. It is possible to set up conservation banks within the boundaries of a proposed project, such as an HCP planning area, if it is both feasible and suitable given the habitat type and species needs. 

Inclusion of Buffer Areas

The minimum or maximum sizes of parcels of land named as a conservation bank will be determined on a case-by-case basis depending on the needs of the species proposed to be covered in the bank, the location of the bank, and the habitat values that are provided. Bank boundaries must include all areas that are necessary to keep the habitat role specific to the species covered by the bank that may include the proper buffer against edge effects from adjacent land uses. Limited credits may be given for the inclusion of these buffer areas only to the degree that such features increase the overall ecological functioning of the bank.

Role of Restoration, Enhancement, and Creation of Habitat

Conservation banks can rely on a range of strategies to achieve and keep mitigation in perpetuity for threatened and endangered species. Such strategies include: 1)

· Preservation, 

· Management, 

· Restoration of degraded habitat; 

· Connection of separated habitats

· Buffering of already protected areas, 

· Creation of habitat 

· And other fitting actions.

The preservation strategy will be employed for those species in which the habitat is not easily restored or created, or the information on how to do the restoration or creation of habitat is either not known or unreliable.

The reliance on restoration, improvement or creation of habitat is necessary. However, an appropriate credit system will need to be developed to address these situations. All conservation banks must have an element of management that will keep the habitat for the species in the bank.

Conservation banks can be used in instances where significant restoration, improvement or creation of habitat is necessary. However, an appropriate credit system will need to be developed to address these situations. If restoration is proposed as part of the conservation bank, proper measures should be carried out to increase the likelihood of success. One way to increase the likelihood of success is to require some method of ensuring performance, such as allowing the sale of credits only on completion and proof of restoration outcomes.

Criteria for Use of a Conservation Bank

Project Applicability

Activities regulated under section 7 or section 10 of the ESA may be eligible to use a conservation bank, if the adverse impacts to the species from the proposed project are offset by buying credits created and sold by the bank. Credits from a conservation bank may also be used to compensate for environmental impacts allowed under other programs (e.g., state or local regulatory programs, transportation projects, NEPA or State equivalent). In no case may the same credits be used to compensate for more than one activity; however the same credits may be used to compensate for an activity that requires authorization under more than one program. 

Service Area

The Service Area of a conservation bank is identified in the bank agreement and defines the area (e.g., recovery unit, watershed, county) in which the bank’s credits may be used to offset project impacts. If the proposed projects fall within the Service Area of more than one conservation bank, then the project proponents would have the options of using any of the banks or perhaps even more than one bank.

Banks should be located within areas named in recovery plans as recovery units or other applicable recovery focal area, and their Service areas should correspond to recovery areas in which they are found. If there is no applicable recovery plan, banks should be sited and Service Areas should be labeled to serve a comparable purpose.

Two exceptions should be noted to the preceding general guidance. First, some projects may be found outside a recovery unit. Banks found within recovery units should be able to provide credits for such projects. In such situations, the project to be mitigated will have little or no damaging impact on recovery prospects and the mitigation bank will aid those projects.

A second exception to the general guidance on Service Areas concerns projects found in recovery units and undertaken after the recovery objectives for those areas have been achieved. Such project should be able to buy mitigation credits from banks found in other recovery units. 

The Service Area is an important ingredient for the bank owner who will need to evaluate the marketability of their banks, i.e., the potential demand for their conservation credits. The bank agreement should clearly define any constraints that are found within the Service Areas. These might include exclusion of areas that are key to a regional reserve system, such as projects that occur within the corridor or core reserve areas. 

Credit System

Credits are the quantification of a species’ or habitats’ conservation values within a bank. The conservation values secured by a bank are converted into a fixed number of credits that may be bought, sold or traded for the purposes of offsetting the impacts of private, state, local or federal activities. In its simplest form, one credit will equal one acre of habitat or the area supporting one nest site or family group. Credit values are based on many biological criteria and may vary by habitat types or management activities. When determining credit values, some of the biological criteria that may be considered include: habitat quality, habitat quantity, species covered, conservation benefits, including contribution to regional conservation efforts, property location and configuration, and available or prospective resource values.

Phased Establishment

Conservation banks may be divided into subareas and carried out in phases. A prospective bank manager may not be sure there will be enough demand to use all the potential credits. Therefore, the bank manager may decide to set up a conservation bank on only a portion of the habitat area during the first phase of the bank.  Later phases of the bank would be added whenever the credits from this first phase are exhausted. If phased approach is to be taken, each phase must be evaluated on the assumption that its conservation value can stand on its own if the extra phases are not added to the conservation bank in the future.

Relationship to the Bank to the mitigation requirements

The most important consideration for any mitigation requirements-irrespective of variation between species and site specificity is that they should be proportionate to the extent of the impact and consistent from project to project. Conservation banks will only be available for use by projects that affect a species covered by the bank. In general, a bank set up to provide credits for one group of species cannot be used to offset impacts to a species not part of the group, unless the Service set up the bank could provide the necessary conservation values to additional species, and carries out the legal instruments to effect the change. The FWS will approve the use of the conservation bank and set up the number and type of credits to offset impacts from a particular project.

Coordination with Other Levels of Government

Conservation banks covered by this policy are those set up to meet the needs of the ESA. State or local laws may also impose requirements that can be met by the measures provided for in a conservation bank. When that is the case, the FWS requires the relevant state or local government entity be given an opportunity to take part in developing a conservation banking agreement and to become a party to it. Any State and local agencies that take part in the bank agreement should be part of the Conservation Bank Review Team (CBRT) set up to oversee the establishment, use, and operation of the conservation bank.

Public Review and Comment

The bank credits will be sold in conjunction with incidental take of listed species exempted under section 7 or approved under section 10 of the ESA. Both of these processes have opportunities for public review. Section 7 consultations are conducted when federal agencies propose projects that have adverse effects to listed species. The federal action agencies are required to consider reasonable alternatives and analyze those impacts through the National Environmental Policy Act, which includes public review of the project including mitigating reasons. Through the section 10 process, the Service must notice all applications for permits authorizing the taking of listed species for at least a 30-day public comment period. The use of credits from an established bank to mitigate actions in a HCP will want a permit application, notice, and opportunity for public comment.

If approved the bank agreement is controversial, the FWS may want to publish in the Federal Register advance notice of its in intent to do so and in invite public comment on the proposed agreement. If there are significant public concerns about the design or operation of a conservation bank, it is better to discover them before approving a banking agreement than afterward.

Long-Term Management and Monitoring

Management

The final goal for any management plan will consist of preserving the habitat for the continued use by the listed species conserved on site. The choice of management strategies and the responsibility for engaging them to meet bank goals remains with the bank sponsor. As a general rule, species or habitat conservation value outcomes (e.g., numbers of nesting pairs and family groups, or enhanced or created habitat) not the implementation actions that are casual to those outcomes and values are the standards by which the Service will evaluate banks and approve issuance and sale of mitigation credits. In the cases of phased development, banks that perform and produce good results earn more credits, and banks that perform poorly and produce inferior results earn fewer credits. 

Monitoring

Monitoring is the responsibility of the conservation bank sponsors. The suitable protective measures and level of monitoring will vary by individual circumstance, and an effective monitoring program should be sufficiently flexible to allow changes, if necessary, to get the proper information. Monitoring provisions to measure and assess habitat protection, restoration, or creation activities should be included in the conservation banking agreement. Those provisions will include components to:

· Evaluate compliance based on current levels of credit authorization;

· Determine if biological goals and objective are being met;

· Provide feedback information for subsequent management changes and adaptations, including remedial actions if necessary; and

· Substantiate and approve additional increases in bank credits resulting from habitat restoration or creation activities, including phase-in of additional bank land.

The monitoring program will be conservation bank-specific and will be based on sound science. The monitoring methods and standards should be structured to compare the results from one reporting period to another period, or to compare different areas within the conservation bank. Monitoring should be conducted at time intervals suitable to the banks management strategy. Monitored units should reflect the units of measurement associated with the biological goals (e.g., if a biological goal is in terms of numbers of individuals, the monitoring program should measure the number of individuals). Standard survey or other previously set up monitoring protocols should be used. 

To determine the level of success and identify problems requiring remedial actions, the bank sponsor is responsible for monitoring the conservation bank in accordance with monitoring provisions identified in the bank agreement, and approved by the FWS. The parties to the agreement should set up a CBRT that oversees the establishment, use, and operation of the conservation bank. Monitoring reports should be sent to the CBRT in accordance with the terms named in the bank agreement.

Remedial Actions

Every conservation banking agreement must include provisions for a dispute resolution process applicable if the owners of the conservation bank fail to meet their duties under the conservation banking agreement. The dispute resolution process must also provide a method for disposal of the property to a third party capable of continuing managing the property for species protection if the current owners inability to continue the operation of the bank for any reason. If necessary, a bond equal to the present value of the management costs may be posted or some other agreed to form of surety may be used to ensure performance. The Agreement must contain provisions for contingencies, not every possible contingency need be addressed. The bank should not be held responsible for offsetting acts of nature that are unforeseen, or foreseeable but unpredictable, such as earthquakes, floods, or fires.

Funding Assurances

The bank agreement must identify and include a requirement for adequate funding to provide for the conservation bank’s everlasting operation, management, monitoring, and documentation costs. Therefore, the amount of funding that will be necessary for the ongoing management program should be clearly explained in the bank agreement. 

The bank agreement should discuss the funding assurances for activities, including habitat management, taking place before, during and after the sale of credits. A management plan should be prepared to help determine the proper amount of funding. The management plan should include the activities necessary to carry out the biological goals and objectives. Funding for the start-up of the management program should be separate from the requisite endowment for ongoing actions. These early costs may include up-front costs to the bank owner, including, but not limited to; purchase of the habitat, any improvements or clean up required, and property taxes. Also, there may be consultant or legal fees associated with developing and managing the conservation bank.

Funding Assurances

The bank agreement must identify and include a requirement for enough funding to provide for the conservation bank’s perpetual operation, management, monitoring, and documentation costs. Therefore, the amount of funding that will be necessary for the continuing management program should be clearly explained in the bank agreement. 

The bank agreement should discuss the funding assurances for activities, including habitat management, taking place before, during and after the sale of credits. A management plan should be prepared to help determine the proper amount of funding. The management plan should include the activities necessary to carry out the biological goals and objectives. Funding for the start-up of the management program should be separate from the requisite endowment for continuing actions. These first costs may include up-front costs to the bank owner, including, but not limited to; buy of the habitat, any improvements or clean up required, and property taxes. Also, there may be consultant or legal fees associated with developing and managing the conservation bank.

Establishing of the Conservation Bank

A conservation bank agreement is a legal agreement between the conservation bank owner and a regulatory agency such as the FWS or other participating state and/or federal agency that identifies the conditions and criteria under which the bank will be set up and operated. The agreement contains information on the exact legal location of the bank and its Service Area, how credits will be set up and managed, and how the bank will be funded, managed, and protected in perpetuity. It will deal with issues such as allowable activities and access, and it will identify requirements such as environmental contaminants surveys, and suitable monitoring programs. The conservation bank agreement itself, once completed, should be signed by the Regional Director.

Management Plan

Conservation banking agreements must include a management plan identifying any habitat or other management activities that will be needed, the money necessary to carry out such management I perpetuity, activities allowed to occur on the lands, and monitoring and reporting requirements for management objectives. Therefore, it is important to accurately estimate budget needs up-front. The conservation bank management plan should at a minimum discuss the following issues:

1. Property description, including geographical setting, bordering land uses, location relative to regional open space plans, geology, and cultural or historic features on-site.

2. Description of biological resources on-site, including vegetation map.

3. Identification of activities allowed and banned on the conservation banks land.

4. Identification of biological goals and objectives for the bank.

5. Management needs of the property, including control of public access, restorations or improvement of habitats, monitoring of resources, maintenance of facilities, public uses, start-up funding necessary, budget needs and necessary endowment funds to sustain the budget, and yearly reporting requirements. Any special management requirements that are necessary to implement the biological goals and objectives of the bank should also be discussed in detail.

6. Any monitoring schedules and special management plan activities including adaptive management practices.

7. Any decision trees or other structures for future management.

Agreement

The main parts of a bank agreement are outlined below. Since each conservation bank is unique, additional items not outlined here may be requested for inclusion in the bank agreement by one or more of the parties as needed.

· A general location map and legal property description, including GPS coordinates if possible.

· Accurate map (s) of the bank property on a minimum scale of 7 minutes U.S. Geological Survey quad map or finer scale, if available.

· Name of the conservation bank.

· Name of the person(s)/organization(s) to hold fee title to the conservation bank.

· Name of the person(s) organization(s) who will manage the conservation bank and for how long. This entity must have showed experience in managing natural lands.

· Name of the person or entity who will hold a conservation easement on the property.

· Preliminary title report showing any easements or hindrances on the property, including Native American hunting, fishing, and gathering rights. This information should be supplied early in the bank evaluation and development process to ensure the conservation banks goals are compatible with other current or planned activities on the property.

· An enumeration of the types of potential activities that may include public access and that are compatible with the property’s primary role as habitat for species.

· A description of the biological value of the bank, including habitats and species. This may include a vegetation map and biological resources inventory.

· Number and kind of conservation credits within the bank. Final credit numbers and any constraints on types of credits to be sold will be determined by the FWS in accordance with a method clearly set forth in the agreement.

· An accounting system to track credits, funding, and other reporting requirements.

· Description of the Service Area of the bank. The proper Service Area will be determined by the FWS and with the bank owner/manager.

· Description and delineation of each bank phase, if more than one phase is proposed. The description will include phase boundaries, the number of conservation credits associated with each phase, explanation for why the use of phases is preferred, and the agreed on process for closing the bank before implementing all phases.

· Compliance with applicable State and Federal laws such as State endangered species act.

· Results of a Phase I hazardous material survey for the property.

· Review of mineral and water rights associated with the property.

· Discussion of any prescriptive rights on the property (e.g., road access, etc.)

· An agreement to accurately delineate in the field all boundaries of the bank property, including any bank phases, and build any required fences before the first conservation credit is sold, fee title transferred, or conservation easement granted.

· An agreement to remove any trash, structures, or other items on-site that would otherwise reduce the long-term biological value of the site before the first conservation credit is sold, unless otherwise agreed to.

· Provisions for the FWS to enter the property for inspections, quality control/assurances and other duties as required.

· Performance standards that must be met.

· Contingency management, funding, and ownership plans if the bank owner and/or manager fails to fulfill the duties as listed under the bank agreement and management plans, including an applicable dispute resolution process to address these contingencies.

· A management plan for the bank property.

Memorandum of Agreement 
Addressing Aircraft–Wildlife Strikes

In 2003, a Memorandum of Agreement (MOA) between the Federal Aviation Administration (FAA), the United States Air Force (USAF), the United States Army, the United States Environmental Protection Agency (EPA), the United States Fish and Wildlife Service (FWS), and the United States Department of Agriculture (USDA) was signed which set up procedures necessary to coordinate their respective agency missions to more effectively address existing and future environmental conditions contributing to aircraft-wildlife strikes throughout the United States. The intent of the MOA is to minimize wildlife risks to aviation and human safety, while protecting the Nation’s valuable environmental resources.

Aircraft-wildlife strikes are the second leading causes of aviation-related deaths. These strikes have killed over 400 people and destroyed more than 420 aircraft. The most recent accident took place in September 1995, when a U.S. Air Force reconnaissance jet struck a flock of Canada geese during takeoff, killing all 24 people aboard. The FAA and the USAF databases contain information on more than 54,000 United States civilian and military aircraft-wildlife strikes reported to them between 1990 and 1999. During that decade, the FAA received reports showing that aircraft wildlife strikes, damaged 4,500 civilian U.S. aircraft, destroyed 19 aircraft, injured 91 people, and killed 6 people. 

Increasing bird and wildlife populations in urban and suburban areas near airports contribute to increasing aircraft-wildlife strike rates. FAA, USAF and Wildlife Services (WS) experts expect the risks, frequencies, and potential severities of aircraft-wildlife strikes to increase during the next decade as the numbers of civilian and military aircraft operations grow to meet expanding transportation and military demands.

The MOA provides a framework for the signatory agencies to work cooperatively on this important issue. Provided below are some of the key parts of the MOA:

Signatory agencies agree to:

· Encourage respective regional and local offices to develop interagency coordination procedures.

· The three major activities of most concern include, but are not limited to: airport siting and expansion, development of conservation/mitigation habitats or other land uses that could attract hazardous wildlife to airports or nearby areas, and responses to known wildlife hazards or aircraft-wildlife strikes.

· That hazardous wildlife is those animals, identified to species listed in the FAA and USAF databases that are most often involved in aircraft wildlife strikes.

· Consider regional, local and site-specific reasons when conducting their activities and will work cooperatively with the authorities as they develop and carry out local land use programs under their respective jurisdictions. Encourage local jurisdictions to develop land uses within the siting criteria noted in Section 1-3 of FAA Advisory Circular (AC) 150.5200-33 (Attachment A) that do not attract hazardous wildlife.

· That wetlands provide many important ecological functions and values and to avoid and minimize wetlands impacts to the maximum extent practicable, and compensate for all associated unavoidable wetland impacts. 

· Cooperatively review proposals to develop or expand wetland mitigation sites, or wildlife refuges that may attract hazardous wildlife. When planning these sites or refuges, the signatory agencies will consider the siting criteria and land use practice recommendations stated in FAA AC 150/5200-33.

· Consult with airport proponents during early airport planning efforts. When evaluating proposals to build new civilian and military aviation facilities or to expand existing ones, the FAA or the USAF, will work with appropriate signatory agencies to evaluate alternatives that may avoid adverse effects on wetlands, other aquatic resources and federal wildlife refuges.

· That various other land uses (e.g. storm water management facilities, wastewater treatment systems, landfills, golf course, parks, agricultural or aquacultural facilities and landscapes) attract hazardous wildlife and are, therefore, typically incompatible with airports.

· Cooperate with the airport operator to develop a specific, wildlife hazard management plan for a given location, when a potential wildlife hazard is identified.

· That whenever a significant aircraft-wildlife strike occurs or a potential for one is identified, any signatory agencies may begin actions with other appropriate signatory agencies to evaluate the situation and develop mutually acceptable solutions to reduce the identified strike likelihood.

· That FAA, USAF and FWS personnel have the expertise necessary to determine the aircraft-wildlife strike potentials of various land uses. 

· That information and analyses about mitigation that could cause or contribute to aircraft-wildlife strikes should, whenever possible, be included in documents prepared to satisfy the National Environmental Policy Act (NEPA).

· Cooperatively develop mutually acceptable and consistent guidance, manuals, or procedures addressing managing habitats attractive to hazardous wildlife, when those habitats are or will be within the siting criteria noted in Section 1-3 of FAA AC 5200-33.

The Southern Region has formed an interagency task force with representatives from each of the signatory agencies to develop regional coordination procedures for implementation of this MOA. Two meetings have been held so far. The task force hopes to issue regional coordination guidance to its field offices by this fall. If you have any questions about this MOA, please contact Jackie Sweatt-Essick at (404) 305-6726 or e-mail at Jackie.Sweatt-Essick@faa.gov.

Consultation and Coordination 
with Indian Tribal Governments

In 1998, President Clinton issued Executive Order 16084, Consultation and Coordination with Indian Tribal Governments covering Tribal consultation. Relationships between the Federal Government and State and Tribal governments were recognized as part of this order as well as including a requirement that federal agencies consult with Tribal officials in their development of rules that have Tribal implications. In November 2000, a new Executive Order 1315, Consultation and Coordination with Indian Tribal Governments, expands the terms of the E.O. 16084. 

In 1999, the Department of Transportation (DOT) issued an Order, titled “Department of Transportation Programs, Policies and Procedures Affecting American Indian, Alaska Native, and Tribes” (Order 5301.1). This Order requires all DOT operating Administrations to name a point of contact for American Indian and Alaska Native affairs to serve as a resource to the Department. It also requires the Administrations to develop an intergovernmental consultation process to improve communication with Tribes. 

In response to the DOT Order 5301.1, the FAA issued Order 1210.20 “American Indian and Alaska Native Tribal Consultation Policy and Procedures.” Order 

1210.20 also complies with the terms outlined in Executive Order 13175 that directs all federal agencies “to establish an accountable process to ensure meaningful and timely input by tribal officials in the development of regulatory policies that impact federally recognized tribes. 

The intent of this Order is to recognize the need for consultation throughout the FAA, and consistently conduct and document future consultations. Consultation is different from normal public involvement, and sometimes will require more effort than FAA organization’s current practices. The Order considers the uniqueness of each FAA region, and the diversity among Federally Recognized Tribes. It provides the maximum amount of regional flexibility with implementation while still meeting the requirements of the Orders mentioned above. Federally Recognized Tribes should be given notice of proposed FAA actions that will significantly or uniquely affect them, and be actively engaged in dialogue to seek their input on issues of concern to them. Staff offices and FAA Lines of Business in the regions should develop regionally specific procedures, where fitting, to supplement the procedures in Section 9 of the Order.

All Regional Administrators are to select a person to serve as the Regional Tribal Consultation Official (RTCO). The RTCO will be a resource to staff offices and LOBs in the region for their consultation efforts. The RTCO should coordinate with the divisions and the centers to identify the need for supplementing the consultation procedures listed in Section 9. The RTCO should also coordinate with the divisions and centers to set up a means to track consultation within the region and report outcomes on request to the National Tribal Consultation Official. The principal responsibility of the RTCO is to ensure that regional staff is aware of the contents and intent of this Order. The RTCO is not responsible for conducting consultations with tribes for proposed actions of the LOBs or staff offices. That responsibility falls on the responsible FAA official in the LOB or staff office. National Tribal Consultation Official (NTCO) is an appointed staff member within the FAA’s Office of Environment and Energy in the AEE-200 division and is the point of contact with the Department of Transportation required by DOT Order 5301.1. The NTCO may set up a Tribal Consultation Official Network similar to the FAA Environmental Network chaired by staff from AEE-200. 

The policies and procedures in Order 1210.20 do not apply to Tribes that are not Federally recognized because those Tribes do not have the same government-to-government relationship with the federal government as Federally Recognized Tribes. FAA staff should identify as stakeholders, where fitting, Tribes that are not federally recognized, and include in public participation efforts undertaken by the FAA as with any other stakeholder group. The consultation requirement of this Order is discretionary with Tribes that are not federally recognized.

Elimination of Duplicate Environmental Requirements

On December 12, 2004, the President signed into law the Vision 100 - Century of Flight Authorization Act of 2003, Public Law 108-176. Section 305 of Vision 100 amended Section 47106 (c) (1) (B) to remove the requirement for the chief executive of the State in which the project is found to certify in writing the project will be found, designed, built, and operated in compliance 

with applicable air and water quality standards. This is commonly referred to as the “The Governor’s Certificate”. This requirement duplicates requirements in the Clean Air and Clean Water Acts. The old grant requirement to assure such compliance for the project has been removed.
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