�AIP LEGISLATION


Lisa Lesperance





On April 5th, the President signed the legislation commonly referred to as “AIR 21.”  This legislation includes a four-year Airport Improvement Program (AIP) starting with fiscal year 2000 and ending with fiscal year 2003.





For purposes here, I’d like to focus on the AIP for 2000 and summarize the “high points” of the legislative changes.  Of the authorized $2.745 billion, the appropriated funding for FY 2000 AIP is $1.81 billion, which is slightly less than last year’s program ($1.95B).





The first change of note is the minimum entitlement level has increased to $650,000.00 (versus $500,000).  This is consistent through all four years of this legislation, and primarily effects non-hub primary airports.  These entitlements follow the same 3 to 4 year availability, dependent on airport size.  To recap the change starting with the FY 1997 extension, passenger entitlement funds are available for a period of 4 years for all non-hub primary airports only.  For all other airports that earn passenger entitlements, funds are available for the standard 3-year period.





For non-primary airports, the pavement maintenance program has become a permanent program for the life of this legislation.  General guidance states eligibility is for “routine work to preserve and extend the useful life of runways, taxiways and aprons.”  It is important to note that no discretionary funds would even be considered for work of this nature; funding is strictly out of state apportionment dollars.





For primary airports, there is a provision that increases the Passenger Facility Charge to a maximum of $4.50.  In general, large and medium hub airports that elect to increase their current PFC to $4.00 or $4.50, will see a 75% reduction in their entitlement dollars.  It is important to realize this increase of the PFC cap is only for the life of this legislation and will expire in FY 2003.  There is no way of knowing if this will be continued in future legislation, so please plan accordingly if you choose to take this opportunity.





Other changes impact all airport service levels differently, for example, primary airports have the ability to multi-year grants.  This again is a summary, please contact this office with any questions you may have about more specific changes.





CONSTRUCTION PROGESS INSPECTION REPORT


Lisa Lesperance





For your convenience, FAA Form 5370-1 is now on our website and includes the return address for New England Region.  Our website address is http://www.faa.gov/region/ane/ane600/index.html.  Once on the website, go into “Forms and Publications” and then choose the FAA numbered forms listing.





REIMBURSEMENT PAYMENTS AND PART 18


Lisa Lesperance





When a sponsor enters into a grant agreement with the FAA, the sponsor also “ties” themselves to all the federal regulations governing the Airport Improvement Program.  One area that seems to be causing a lot of confusion is payment reimbursements.


 


The reimbursement process assumes that the sponsor has either a) previously made cash payment to the consultant and contractor, if applicable, or b) has accumulated monthly invoices (a.k.a. accrued expenditures) ready for payment.  When a payment is in turn paid by FAA, Part 18 requires immediate expenditure by the sponsor of these federal funds. 





We know there may be times when a sponsor feels that the work provided did not meet expectations, and may choose to withhold payment of those services.  If or when this is the case, it is critical that federal payment is not requested. Withholding federal money received, regardless of the circumstances, is a violation of Part 18 and is subject to penalty action.  You may withhold payment for unsatisfactory services as long as no federal funds have been given to you for those services.





So, the long and short of it is, if you receive federal funds you must expend them immediately.  The immediate expenditure of federal money is also applicable to the state “channeling” agencies that are under an Agreement of Agency with airports.


�
PAYMENT REIMBURSEMENT REQUESTS


Lisa Lesperance





On another note, this agency as a whole will be emphasizing the importance of requiring payments on a 30-day cycle from grant acceptance.  We will provide more guidance on this matter as it develops.





NEW ENGLAND REGION RUNWAY SAFETY CONFERENCE


Laurie-Jane Hyman





The New England Region Runway Safety Conference will be held May 16-17 at the Logan Intl. Airport Hilton in Boston, MA.  The subject of the conference is an industry-wide examination of causes of runway incursions.  Be part of the solution and attend the conference or forward your ideas to the FAA via the email address below!  For conference details, contact Harry West at harry.west@faa.gov or    (781) 238-7533.  To make hotel reservations, contact the Hilton directly at 1-800-HILTONS, please be sure to tell them you're attending the FAA Conference in order to receive the group rate.





CONTRACT CLAUSES UNDER DBE


Lisa Lesperance





Under 49 CFR Part 26, the Disadvantage Business Enterprise (DBE) rule, national policy for contract clauses has been made.  Below are the required clauses to be included in contract boilerplates for all DOT-assisted contracts.  The italicized print is guidance information.





A.  Required Contract Clauses. 





1.  Contract Assurance.





Draft AC 150/5370-10A Change 15 provides that each contract the owner signs with a contractor (and each subcontract the prime contractor signs with a subcontractor) must include the following clause: 


The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR part 26 in the award and administration of DOT assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate. 


[Note -This language is to be used verbatim, as it is stated in 26.13(b).]





2.  Prompt Payment.


prompt payment clause is required in each DOT-assisted prime contract.  A sample follows below: 


The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory performance of its contract no later than [specify number] days from the receipt of each payment the prime contractor receives from [Name Recipient]. The prime contractor agrees further to return retainage payments to each subcontractor within [specify number] days after the subcontractor's work is satisfactorily completed. Any delay or postponement of payment from the above referenced time frame may occur only for good cause following written approval of the [Name Recipient].  This clause applies to both DBE and non-DBE subcontractors. 


[Note - This is sample language.  Recipients should use the clause as provided in their own DBE program in accordance with 26.29.] 





DBE participation in this contract may be in form of a prime contract, subcontract, joint venture, or another arrangement that qualifies under 49 CFR Sections 26.55, “How is DBE participation counted toward goals?” or 26.53(g), both of which are included as Attachment 2.





[Attachments 1 and 2 should be provided as part of the solicitation documents.]





Unfortunately, this forum is not large enough to include all attachments referred to above or the other contract provisions.  The Draft AC 150/5370-10A, Change 15 is available on the FAA website at http://www.faa.gov and we are in the process of adding this DBE information to our regional website.  In the interim, the entire DBE information is available on the Department of Transportation’s website under “Sample DBE Program.”  The web address is http://osdbuweb.dot.gov/programs/dbe/dbe.htm.  For further assistance, please contact Mr. Ossie Jordan of our Civil Rights Office at (781) 238-7068.





WHAT CAN “NETTCP” DO FOR YOUR PROJECT?


Victor Lung





Testing requirements are a part of any pavement project.  To insure that what we have specified for is what we get; we need competent people to perform these tests.  One way of making sure that the testing laboratory person is competent is to make sure they are certified by “NETTCP.”





What is “NETTCP?”





The six New England States of Connecticut, Massachusetts, Maine, New Hampshire, Rhode Island, and Vermont have implemented a technician certification program.  The certification program was established to meet the requirements of the Code of Federal Regulations, 23 CFR, Part 637, Quality Assurance (QA) Procedures for Construction, issued June 29, 1995.  The regulation states "After June 29, 2000, all sampling and testing data to be used in the acceptance decision or the independent assurance program will be executed by qualified sampling and testing personnel.”





Working together with the Federal Highway Administration (FHWA), Federal Aviation Administration (FAA), and industry throughout New England, a nonprofit organization has been established named New England Transportation Technician Certification Program (NETTCP).  The intent of the program is to jointly develop training and certification courses that are supported by each of the New England States and that are commonly specified by each of them.  Training and certification programs have been developed in a number of technical areas including hot mix asphalt, soils/aggregate and concrete.  At this time, certification by the NETTCP is being required by several New England States and is recognized by all New England States.  For more information, log onto www.nettcp.com.





ENGINEERING CONTRACT NEGOTIATIONS


Brad Davis





It has recently come to our attention that some sponsors may not be conducting their engineering selection procedures in accordance with the requirements as outlined in Advisory Circular (AC) 150/5100-14C, Architectural, Engineering and Planning Consultant Services for Airport Grant Projects, specifically in the area of fee negotiations.  All current Federal airport development aid grants require the sponsors to provide certifications of compliance with the standards of 49 CFR 18 and AC 150/5100-14.  The sponsor certification procedures in no way replace, abrogate, or diminish the sponsor’s legal obligation to carry out all of the requirements contained in the grant agreement.





Paragraph 2-13 d., states that if a mutually satisfactory contract cannot be negotiated with the first-ranked consultant, the negotiations should be terminated and the consultant should be notified.  Negotiations should then be initiated with the consultant given second preference by the selection board.  Consequently, the negotiation process is part of the formal selection process, as further alluded to in paragraph 2-6, Policy for Selection.





Paragraph 2-12 b. indicates that independent engineering, architecture, and planning firms can be retained to develop the scope of work and/or cost estimates for professional services.  Additionally, Paragraph 2-12 c. and d. state that the sponsor must have a detailed cost estimate to evaluate the cost of professional services and that if an independent cost estimate is used it must be signed and dated prior to fee negotiations.





Paragraph 2-13 a. states that: If an independent firm has been retained by the sponsor for the purpose of preparing a cost estimate, they may be consulted by the sponsor during negotiations, to clarify problem areas, but shall not review the consultants cost proposal or attend any negotiating sessions.





Paragraph 2-13 c. states that negotiations should be based upon the data submitted by the consultant and an evaluation of the specific work-hours required for each task.  The sponsor should subject the consultant’s data to a technical engineering analysis.  Based on the analysis, the sponsor should identify differences in the work-hour estimates.  Significant differences, either positive or negative, between the estimate submitted by the consultant and the estimate developed by the sponsor should be resolved and revisions should be made to the work-hours or scope of work, as required.  Only after this technical work-hour review has been completed should the cost be evaluated, taking into consideration the experience level required by the engineer working on each task.





In some recent reviews, it appears that some sponsors have either shared the independent cost estimates with the consultant or the consultant’s contract with the independent estimators.  Actions such as these are contrary to the guidance as detailed in Paragraph 2-13, Negotiations.  Further, paragraph 2-13 e. requires a record of negotiations be prepared by the sponsor and included in a contract file.  In at least one incidence we know of, it appears as though the selected consultant may have actually developed the sponsor’s report of negotiations.  This report is intended to document an unbiased detailed review of the negotiation and determination of reasonableness of fee proposals.  Additionally, the Record of Negotiations must be signed by the sponsor, which means only those individuals who have legal authority to sign and accept federal grants can sign this record.  Paragraph 2-13 h. requires that the record of negotiations and all attachments shall be submitted to the FAA for a reasonableness of cost determination.





Acceptance of a sponsor certification does not inhibit or limit the FAA’s ability to request and review documentation to ensure the accuracy of a certification.  FAA policy specifically excludes sponsor certifications in areas involving FAA responsibilities and determinations in the area of reasonableness and necessity of costs in the expenditure of federal funds.  This policy requires us to question certifications when information becomes available indicating the sponsor may be in noncompliance with the requirements or may lack the knowledge and capability to complete an accurate certification.  This policy further requires that we immediately notify a sponsor in writing when certifications submitted are discovered to be false, inaccurate, or incomplete.  This notification will state the nature of the problem, remind the sponsor of its responsibilities in submitting accurate certifications, and specify actions necessary to remedy the situation.





Further, negotiations with the sponsor may be necessary where inaccurate certifications are discovered in on going or finished projects.  Such negotiations shall address possible corrective actions and may involve action to withhold or readjust Federal funds in accordance with FAA Order 5100.38 where project costs are affected.





The purpose of this message is to remind all sponsors of their legal responsibilities and to avoid any possible need to take corrective actions that might affect Federal eligibility of project costs.





CHANGE 4 TO ADVISORY CIRCULAR 150/5200-30A, AIRPORT WINTER SAFETY OPERATIONS


Keith Barnett





This change was published November 15, 1999.  New research has shown that friction-measuring devices currently in use do not necessarily provide equivalent readings under winter operational conditions.  Airport operators who report runway friction values are now advised to report the type of device used in performing measurements.  This AC can be downloaded at http://www.faa.gov/arp/arphome.htm.





FIRE CODES – UNDERSTOOD AND ENFORCED OR SPONSOR TAKES HEAT


Excerpt from Northwest Mountain Region, Airports Division’s newsletter





Federal Aviation Regulations, Part 139.321(b) state:  “Each certificate holder shall establish and maintain standards acceptable to the Administrator for protecting against fire and explosions in storing, dispensing, and otherwise handling fuel.  These standards shall address the fire code of the public body having jurisdiction over the airport.”





Most jurisdictions have adopted either the standards of National Fire Protection Association 407 or the Uniform Fire Code.  However, many fixed base operators (FBO’s) may not be familiar with these fire codes.  If an FBO is not familiar with the fire code adopted by the airport, it is a violation of Part 139.





For obligated general aviation airports, Grant Assurance 19(a) states: “The airport and all facilities which are necessary to serve he aeronautical users of the airport shall be operated at all times in a safe and serviceable condition and in accordance with the minimum standards as may be required or prescribed by applicable federal, state, and local agencies for maintenance and operation.”  If an FBO is not operating according to the adopted standards, the sponsor may be in violation of this grant assurance.





NEW WEBSITE OFFERS ACCESS TO AIRPLANE CHARACTERISTICS FOR AIRPORT PLANNING DOCUMENTS


Excerpt from Northwest Mountain Region, Airports Division’s newsletter





Boeing’s Airport Technology Group has developed a website to support airlines, aircraft operations, airports, and individuals participating in the design, construction, and operation of airports.  This site provides access to the Airplane Characteristics for Airport Planning documents for the B/MD/DC series of aircraft.  Other data provided on the site includes CCAD three-view drawings of most aircraft, information of foreign object damage/debris for the airport environment, aircraft rescue and firefighting information, and services that the organization provides.





The website located at http://www.boeing.com/assocproducts/aircompat/ is maintained by Brad Bachtel and provided without charge.  Inquiries about the site may be directed to brad.bachtel@boeing.com.





REMEDIAL TRAINING FOR PERSONS INVOLVED IN A VEHICLE/PEDESTRIAN DEVIATION


Keith Barnett





As airports become increasingly congested, the FAA and the entire aviation community must pay increasing attention to safety of ground operations.  The complexity of today’s operations have the potential for creating unsafe conditions, especially where aircraft, vehicles, and even pedestrians may find themselves on active runways and taxiways in direct conflict with aircraft.  Such incidents can have tragic results.





Upon notification of a Vehicle/Pedestrian Deviation (VPD), Airport Certification Safety Inspectors will investigate the incident.  We encourage airport operators to develop a remedial driver training program for any employee, tenant, or contractor involved in a vehicle deviation.





The airport should also investigate the incident to determine the cause of the deviation and then take appropriate actions to eliminate those causal factors.





BASIC AIRPORT SAFETY AND OPERATIONS SPECIALIST SCHOOL, CO SPONSORED BY FAA/AAAE


Laurie-Jane Hyman





The next FAA/AAAE co-sponsored Basic Airport Safety and Operations Specialist School will take place in Seattle, Washington, June 11-14, 2000.  For information, please contact Teakoe Coleman or Natalie Fleet at AAAE at (703) 824-0500 ext. 132, by mail at 601 Madison Street #400, Alexandria, VA 22314, or FAX 703-671-8622.  Information is also available on the AAAE website at http://www.airportnet.org.  You can register online and get information on accommodations and travel arrangements, too.
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AIRPORT FLYER





“Airport Flyer” is the newsletter of the FAA, Airports Division, New England Region.  The newsletter is mailed to airport managers, sponsors, consultants, state aviation directors, and FAA regional offices.  “Airport Flyer” can also be viewed on our website at http://www.faa.gov/region/ane/ane600/index.html.  Comments, suggestions and articles are welcome and may be sent to:





Federal Aviation Administration


Airports Division, New England Region


12 New England Executive Park


Burlington, MA  01803





Editor:  Denise Poirier





E-mail: denise.poirier@faa.gov


FAX (781) 238-7608


Tel. (781) 238-7601
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