Guide to Determining the Negotiability of Appropriate Arrangement Proposals

At times, the agency makes changes, which may result in the need to negotiate with the union.  When an agency exercises a management right under 5 USC 7106, they may have an obligation to bargain over the procedures to implement the decision and appropriate arrangements for unit employees adversely affected by the change.  This required bargain is commonly referred to as “impact and implementation” bargaining.  Recognizing that bargaining unit employees may be negatively affected by the exercise of a management right, the union can offer arrangement proposals which seek to mitigate these adverse effects.  At times, the arrangement submitted by the Union may interfere with a management right identified in the Statute.  It is important to note that just because a proposed arrangement may directly interfere with or impede a management right, does not necessarily mean that the proposal is nonnegotiable.  In order to declare an arrangement nonnegotiable, the proposal must interfere with the management right excessively.  Excessive interference is determined by how the arrangement hampers the agency’s ability to get the work done in an efficient and effective way.  To determine whether an arrangement interferes excessively, a test was developed called the “Excessive Interference” test.  This test weighs the benefits of the proposal to employees adversely affected by the change against the intrusion on the agency’s ability to get its job done.  If the benefits afforded employees from the arrangements are outweighed by the intrusion of management rights, the arrangement is not appropriate and not negotiable.  The following questions will assist in determining whether a proposal is negotiable or not.  It is critical that the specific information requested is provided in as much detail as possible.

Appropriate Arrangement Evaluation Guide

1. What management right under 7106(a) or 7106(b)(1) are you exercising?  Be specific.

2. What change is management making?  

3. Why is management making the change?

4. Is the matter of the change specifically “covered by” the term agreement or a MOA/MOU?  Please specify the article/section.

(Note: If the matter is “covered by” the term agreement or a MOA/MOU, there is no obligation for further bargaining)

5. How does this change affect the conditions of employment of BUE’s?  Some examples include change of work duties, location, office space, hours, loss of benefits etc.

(Note: Not every change involving a management right requires bargaining.  Some changes are de minimis which would require no formal notification to the union.  The nature and extent of the change of conditions of employment of bargaining unit employees will determine if the change requires bargaining notification.  To assist in this determination, detailed responses should be provided to questions #5-7.

6. What will be different in BUE’s conditions of employment if the change is made than before the change?  Please be specific.

7. Do you consider these changes potentially adverse/negative to BUE’s?  Why or Why not?

(Note: If a determination is made that the change is not “covered by” the CBA/MOA and is more than de minimis, notification will be provided to the union.

8. What adverse effects or foreseeable adverse effects on employees have been identified by the union?

9. Has the union described how these effects are adverse?  Please describe.

10. Are these effects hypothetical and/or speculative?  Please explain.

11. What proposal(s) has the union provided related to the change?

12. Is there a causal relationship between the union proposal(s) and the exercising of the management right(s)?  Please explain.

13. Has the union articulated how these proposal(s) benefit employees and lessen the negative impact of the change?  How?

14. Will the proposal(s) only benefit the specific employees negatively affected by management’s change or will it benefit others not specifically affected by the change?  Please explain.

15. How will the union’s proposal(s) hamper management’s ability to get its work done in an efficient and effective way?

16. How do the benefits of the arrangement for employees compare to the intrusion on management rights?  Please explain in detail.

Determining whether an arrangement is appropriate or not requires a balancing of employee and management interests.  Detailed responses to these questions will be of great assistance in making this determination.  Remember that all arrangements by definition interfere with a management right to some extent.  The addition or removal of a few words might satisfy management’s interests and alleviate any concerns resulting, most likely, in the avoidance of a negotiability dispute with the union.

