Appropriate Arrangement Bargaining Exercises 

A. Is this an arrangement?

The agency must provide an interviewed employee with a tape recording of his/her interview at the conclusion of the interview or, if a stenographic record of the interview is made, to provide the interviewee with the stenographic record as soon as it is available.  The adverse effect, argued the union, would arise from a misrepresentation intentional and/or unintentional, of an employee’s testimony.

Answer No

The union did not demonstrate that there is any reasonable likelihood that the Agency representatives would misrepresent testimony.  The Authority ruled that the adverse effect that the union seeked to mitigate was speculative.  (55 FLRA 1174)

B. Are these proposals/provisions sufficiently tailored?

1. An employee directly or indirectly involved in a reportable shooting incident be afforded the opportunity to consult with a union representative prior to being required to furnish a written or oral statement.  The delay would be no more than 48 hours absent unusual circumstances.

Answer – No

The proposal covers employees who are not directly involved in the shooting incident.  Even though some employees might expect to be disciplined or be otherwise adversely affected by the results of the management’s investigations, the proposal makes no attempt to specifically protect those employees.  The proposal simply covers all employees who are subject to the agency’s investigation. (975 F.2d 218) (5th Circuit)

2. The parties agree that discipline and adverse actions will be based on just cause and be consistently applied equitably and promote the efficiency of the Federal service.

Answer – Yes

Provision applies only to those employees against whom disciplinary and adverse actions are taken.  In general, a provision that requires an agency to administer discipline in a fair and consistent manner is intended to benefit employees adversely affected by the exercise of management’s right to discipline. (51 FLRA 1362)

3. The establishment and administration of the agency’s drug testing program be done in strict compliance with the U.S. Constitution and all applicable laws, rules and regulations and with the collective bargaining agreement.

Answer – No

The Court ruled, as written, the proposal would allow employee challenges to any action stemming from implementation of an agency drug program regardless of whether the challenging employee had been adversely affected by the action.

The proposal did not specifically say that their rights would be limited to employees who suffered adverse effects. (969 F.2d 1158)

4. While being interviewed during the course of an official investigation, the employer shall, to the greatest extent possible, grant an employee’s request for at least one ten (10) minute break every hour and a half.  The employer shall, within reason, grant additional requests.

Answer - Yes

The provision applies only to employees subject to an investigative interview conducted by the agency that lasts for periods in excess of one and one-half hours and only those employees who feel the need for and request a brief break. 

(58 FLRA 128)

5. The office will provide adequate instruction and guidance on any automated system before the use of any system is made mandatory.

Answer – No

While it is possible that some employees would experience adverse effects if not trained, such as being unproductive and their performance and evaluations severely affected, the union did not demonstrate that all employees were likely to suffer such consequences.  The provision would apply to all employees who use automated systems and the Agency would be required to provide training even for the employees who did not need it.  (53 FLRA 539)

A proposal which states, if new equipment is installed or new procedures implemented, appropriate training will be provided affected employees has been ruled “Sufficiently tailored”. (29 FLRA No. 126).

This proposal is limited to providing training to “affected” employees requiring training to be given only where there is a need for it, not in all circumstances without regard to its relevance or necessity.

C. Are these proposals/provisions appropriate or inappropriate?

In making this determination, consider the benefits to employees compared with the intrusion on management rights.

1. Employees called in to work outside of, and unconnected with, their basic workweek shall be guaranteed a minimum of two hours of work and shall be immediately excused upon completion of the task they were called in to perform.  All call back overtime worked shall be considered to be at least two hours in duration. (29 FLRA 1587)

Answer – This Proposal directly interferes with management’s right to assign work.  The proposal expressly limits the agency’s right to assign work on call back to duties related to the emergency situation necessitating the call back.  The proposal is inconsistent with section 7106 (a)(2)(B).

The provision is an “arrangement” for employees who are adversely affected by the Agency’s exercise of its right to assign work in circumstances where it calls employees who are off duty back to perform work.

The provision absolutely prohibits the Agency’s from requiring employees to perform additional tasks – other than the specific one(s) for which they had been called back while they are on call back overtime without regard to the Agency’s needs.

In addition to foreclosing the assignment of “busy work” the provision would also foreclose the assignment of work for which the Agency might have a legitimate need at that time.  On the other hand, the provision could serve to limit the amount of time which the employee was required to spend at the work site when called back, thus limiting the extent of the intrusion into the employee’s personal time.  However, the intrusion into their personal time is somewhat mitigated by their being paid on an overtime basis and being guaranteed a minimum of two hours of such pay.  The nature and extent of the adversity suffered by employees is not particularly severe since the call back is infrequent.  The Authority ruled that the provision interferes excessively with management’s rights.
2. The parties agree that the provisions of the FMLA shall also apply to situations where an employee seeks to care for a medical emergency of a dependent child, regardless of age, or of an in-law or grandparent of the employee. 

(50 FLRA No. 83)

Answer – This proposal affects management rights to assign work.  It establishes an absolute requirement that the Agency grant extended periods of LWOP in certain circumstances, and as a result, would remove the Agency’s discretion to deny leave based on its workload considerations.  In particular, management could be required at any time and regardless of its workload to grant up to 12 weeks of leave to any and all eligible employees.  Management could not require the employee to stagger or delay the leave to accommodate its workload and would be prevented from placing a returning employee in a different or non-equivalent position.

At the same time the provision clearly affords significant benefits to employees by permitting them to care for an ailing relative and avoid the costs of professional services or institution care of the relative.  Benefits to employee are considerable but do not outweigh the heavy burden placed on management to grant extensive amounts of leave without regard to workload or any other considerations.  Excessively interferes with management’s right to assign work under section 7106 (a)(2)(B).

3. A letter of reprimand will be removed from the employee’s record no later than twelve months from the date of issuance.  Oral admonishments confirmed in writing will be removed after three months. (53 FLRA 539 Provision 1)

Answer – Employee benefits – Protection against the imposition of more severe progressive discipline in the future based on letters of reprimand and oral admonishments confirmed in writing that have been effective in deterring conduct for which discipline is warranted.  In particular, the Agency’s inability to use such information to support more severe subsequent discipline would reward employees who have taken steps to avoid conduct for which progressive discipline could be imposed.

Constraint on management rights – slight

First, there would still be a (not insubstantial) period of time during which the Agency could relay on letters of reprimands and oral admonishments confirmed in writing.  For example, the Agency could exercise its right to impose more severe discipline on an employee if during the 12-month period following the receipt of a letter of reprimand, the employee engaged in conduct warranting further discipline.  Second, the Agency maintains the right to rely on more severe disciplinary actions such as suspensions and reductions in grade that are imposed based on more serious or egregious misconduct, in cases where subsequent discipline is warranted.

On balance, the benefits afforded to employees under the proposal outweigh the intrusion on management’s right to discipline and is considered an appropriate arrangement.

4. A suspension or reduction in grade or pay (if effected for disciplinary reasons) may be counted as a prior offense provided the effective date of the suspension or reduction in grade is not more than three years before the date of the proposed adverse action in which it is to be cited.  (41 FLRA 1452)
Answer - Proposals that would restrict the evidence an agency may rely on to support a disciplinary action directly interfere with the agency’s right to discipline.  Restricting the prior offenses the agency may rely on to enforce its progressive disciplinary system, directly interferes with management’s right to discipline.

Although employees would benefit significantly from not being subject to penalties based on offenses committed in the distant past, the proposal’s blanket exclusion from the progressive disciplinary system of all prior offenses over three years old places an impermissible burden on management’s ability to determine, based on all available evidence, whether a particular disciplinary action is appropriate and supportable.  The proposal excessively interferes with management’s right to discipline.
1
4

