DETERMINING WHETHER TO ASSERT JURISDICTION

TO ASSERT OR NOT TO ASSERT?

THAT IS THE QUESTION

THE PANEL RESOLVES IMPASSES.  AN IMPASSE IS DEFINED IN 5 C.F.R. § 2470. (E) AS:


“THAT POINT IN THE NEGOTIATION OF CONDITIONS OF EMPLOYMENT AT WHICH THE PARTIES ARE UNABLE TO REACH AGREEMENT, NOTWITHSTANDING THEIR EFFORTS TO DO SO BY DIRECT NEGOTIATIONS AND BY THE USE OF MEDIATION OR OTHER VOLUNTARY ARRANGEMENTS FOR SETTLEMENT.”

THE PANEL ASSERTS JURISDICTION ONLY IF:

(1) VOLUNTARY EFFORTS HAVE BEEN EXHAUSTED; AND

(2)  NEITHER PARTY HAS RAISED A BONA FIDE JURISDICTIONAL ISSUE

THE PANEL DOES NOT RESOLVE-


BARGAINING OBLIGATION DISPUTES


NEGOTIABILITY DISPUTES


QUESTIONS CONCERNING REPRESENTATION


GRIEVANCES

WHEN CONSIDERING JURISDICTIONAL ISSUES CONCERNING BARGAINING OBLIGATION DISPUTES, THE MOST FREQUENT FLRA DECISION RELIED ON TO PROVIDE GUIDANCE IS DHHS, SOCIAL SECURITY ADMINISTRATION, BALTIMORE, MARYLAND AND AFGE, NATIONAL COUNCIL OF SSA FIELD LOCALS, 47 FLRA 1004 (1993) (SSA)


IN SSA, THE FLRA HELD THAT AN EMPLOYER IS NOT OBLIGATED TO BARGAIN OVER UNION PROPOSALS MID-TERM WHEN THE SUBJECT IS “COVERED BY” AN EXISTING COLLECTIVE BARGAINING AGREEMENT


THE FRAMEWORK ESTABLISHED IN SSA APPLIES GENERALLY TO CASES IN WHICH AN EMPLOYER ASSERTS THAT IT HAS NO DUTY TO BARGAIN BASED ON THE TERMS OF A NEGOTIATED AGREEMENT, REGARDLESS OF WHETHER THE CONTEXT OF THE BARGAINING IS UNION-INITIATED OR DUE TO AN EMPLOYER DECISION TO CHANGE CONDITIONS OF EMPLOYMENT MID-TERM


IN SSA, THE FLRA SPECIFIED THAT THE FRAMEWORK IT ESTABLISHED “IS INTENDED TO APPLY ONLY TO CASES IN WHICH AN AGENCY ASSERTS THAT IT HAS NO OBLIGATION TO BARGAIN BASED ON THE TERMS OF A NEGOTIATED AGREEMENT.” (FN. 7, AT 1016)


IMPORTANT POINT IS THAT THE FLRA, NOT THE PANEL, APPLIES THE 2 (OR 3) PRONG COVERED BY TEST ENUNCIATED IN SSA

THE PANEL HAS APPLIED SSA IN A WAY THAT PRESERVES ITS DISCRETION TO DECLINE OR ASSERT JURISDICTION WHERE A BARGAINING OBLIGATION DISPUTE IS ALLEGED, DEPENDING ON THE CIRCUMSTANCES OF THE CASE


THE ONLY RESTRICTION THE PANEL ACKNOWLEDGES IS THAT IT WILL NOT ISSUE A FINAL ACTION IN FAVOR OF A PROPOSAL WHERE A BONA FIDE BARGAINING OBLIGATION DISPUTE IS RAISED

WHEN CONSIDERING JURISDICTIONAL ISSUES CONCERNING NEGOTIABILITY DISPUTES, THE PANEL FOLLOWS THE GUIDANCE PROVIDED BY THE FLRA IN:


COMMANDER, CARSWELL AIR FORCE BASE, TEXAS AND AFGE, LOCAL 1364, 31 FLRA 620 (1988) (CARSWELL) AND


U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF RECLAMATION, LOWER COLORADO REGION, YUMA, ARIZONA AND NFFE, LOCAL 1487, 41 FLRA 3 (1991) (YUMA)


IN CARSWELL, THE FLRA STATED THAT THE PANEL AND INTEREST ARBITRATORS MAY APPLY EXISTING FLRA CASE LAW TO RESOLVE DUTY-TO-BARGAIN (I.E., NEGOTIABILITY) ISSUES WHICH ARISE IN A NEGOTIATION IMPASSE


THE FLRA MUST PREVIOUSLY HAVE FOUND A “SUBSTANTIVELY IDENTICAL PROPOSAL” NEGOTIABLE


ITS APPROACH “PRESERVES THE PANEL’S DISCRETION AS TO WHETHER OR NOT TO ASSERT JURISDICTION AND, AS INTENDED BY THE STATUTE, ENSURES THAT UNDECIDED DUTY-TO-BARGAIN ISSUES WILL BE RESOLVED BY THE” FLRA

IN YUMA, FLRA CLARIFIED AND EXTENDED GUIDANCE PROVIDED IN CARSWELL

CARSWELL DOES NOT REQUIRE AN EMPLOYER’S NEGOTIABILITY ARGUMENTS IN AN IMPASSE PROCEEDING TO BE IDENTICAL TO ARGUMENTS PREVIOUSLY ADDRESSED BY THE FLRA


IF THE FLRA FOUND A SUBSTANTIVELY IDENTICAL PROPOSAL NEGOTIABLE IN A PREVIOUS CASE, NOTHING REQUIRES THE PANEL TO DEFER TO THE FLRA SIMPLY BECAUSE AN EMPLOYER RAISES A NEW ARGUMENT CONCERNING THE SAME PROPOSAL


TO HOLD OTHERWISE WOULD ENCOURAGE EMPLOYERS TO RAISE NOVEL, EVEN FRIVOLOUS, NEGOTIABILITY ARGUMENTS SO AS TO IMPEDE IMPASSE RESOLUTION.


AS WITH SSA, THE PANEL HAS APPLIED CARSWELL AND YUMA IN A WAY THAT PRESERVES IT DISCRETION TO DECLINE OR ASSERT JURISDICTION WHERE A NEGOTIABILITY DISPUTE IS ALLEGED, DEPENDING ON THE CIRCUMSTANCES OF THE CASE
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